
PRESIDENT’S SECRETARIAT 
(LIBRARY) 

Accn. No Class No...:7?.T&&fl 

The book should be returned on or before the date 
last stamped below. 




GOYEBKlilEN'T OF INDIA 
LEGISLATIVE DEPARTMENT. 


THE CODE OE CIVIL PROCEDURE, L908 

(ACT V OF 1908). 

AS MODIFIED DP TO 1ST JULY, 1924. 


CALCUTTA 

SUPERINTENDENT GOVERNMENT PRINTING INDIA 

1924 


Price As* 14 or Is* 4d. 




STATEMENT OE REPEALS AND AMENDMENTS 


*8. 5 rep. in part. Act XXXVIII of 1920, s 2 and Sch. I, Pt. 1. 

S. 8 amended. Act I of 1914, s. 2. 

8. 35A inserted, Act IX of 1922, s 2. 

S 55 amended, Act III of 1921, s. 2. 

S. 60 rep in part. Act X of 1914, s. 3 and Sch. II. 

S. 60 amended, Act XXVI of 1923, s. 2. 

S 61 rep. in pait, Act XXXVIII of 1920, s. 2 and Sch. I, Pt. I. 

S. 67 amended, J at 1914, s. 3. 

S. 67 rep. m part. Act XXXV III of 1920, s. 2 and Sch. I, Pt. I. 

S. 68 rep. m part. Act XXXVIII of 1920, s. 2 and Sch. I, Pt. I. 

S. 104 amended. Act IX of 1922, s. 3. 

S. Ill amended. Act XIII of 1916, s. 2 and Sch. 

S. 116 amended. Act XIII of 1916, s. 2 and Sch. 

S 120 rep m pait. Act III of 1909, s 127 and Sch. Ill (Repealed) 

S. 122 amended. Act XIII of 1916, s. 2 and Sch. 

S 122 amended. Act XVIII of 1919, s. 2 and Sch. I. 

S. 122 rep. in part. Act XI of 1923, s^3 and Sch. II. 

S. 123 amended. Act XIII of 1916, s. 2 and Sch. 

S. 123 amended. Act XVIII of 1919, s. 2 and Sch. I. 

S. 123 rep. m part. Act XI of 1923, s. 3 and Sch. II. 

S. 125 amended. Act XXXVIII of 1920, s. 2 and Sch. I, Pt. I 
S. 126 amended, Act XIII of 1916, s. 2 and Sch. 

S. 127 amended. Act XXIV of 1917, s 2 and Sch. I. 

S. 129 amended. Act XIII of 1916, s 2 and Sch 
S. 130 amended. Act XIII of 1916, s. 2 and Sch. 

S. 130 amended. Act XXIV of 1917, s. 2 and Sch I. 

S 138 amended. Act IV of 1914, s 2 and Sch., Part I. 

S. 143 rep. m part, ^.ct XXXVIII of 1920, s 2 and Sch. I, Pt. I 
S. 156 repealed. Act XVII of 1914, s 3 and Sch. II. 

Schedule I, Order V amended, Act XVII of 1914, s. 2 and Sch. I 
Schedule I, Order IX amended, Act XXIV of 1920, s. 2. 

Schedule I, Order XXI amended. Act XXIX of 1923, su. 2 and ZL 
Schedule I, Order XLI amended, Act IX of 1922, s. 4. 

Schedule I, Order XLV amended. Act XXVI of 1920, ss. 3, 4 and 5. 
Schedule I, Appendix E amended. Act X of 1914, s. 2 and Sch. I. 
Schedule I, Appendix F amended, Act X of 1914, s. 2 and Sch. I. 
Schedule V, repealed, Act XVII of 1914, s 3 and Sch. II. 




THE CODE OF CIVIL PROCEDURE 1908 
(ACT V OF 1908.) 


CONTENTS. 


PRELIMINARY. 

Sections. 

1. Short title, commencement and extend, 

2. Definitions. 

3. Subordination of Courts. 

4. Savings. 

5. Application of the Code to Revenue Courts. 

6. Pecuniary jurisdiction. 

7. Provincial Small Cause Courts. 

8. Presidency Small Cause Courts. 


PART I. 


SUITS m GENERAL. 


Jurisdiction of the Courts and Res judicata . 

9. Courts to try all civil suits unless barred. 

10. Stay of suit. 

11. Res judicata . 

12. Bar to further suit. 

13. When foreign judgment not conclusive. 

14. Presumption as to foreign judgments. 


Peace of Suing. 


15. 

16. 
17. 


18. 


19. 

20 . 

21 . 

22 . 


Court in which suits to be instituted. 

Suits to be instituted where subject-matter situate. 

Suits for^ immoveable property situate within juris- 
diction of different Courts. 

Place of institution of suit where local limits of 
jurisdiction of Courts are uncertain. 

Suits for compensation for wrongs to person or 
moveables. 

Other suits to be instituted where defendants reside 
or cause of action arises. 

Objections to jurisdiction. 

Power to transfer suits which may be instituted in 
more than one Court. 

23. To 



Civil Procedure . 


[ACT V 


Sections. 

23. To what Court application lies. 

24. General power of transfer and withdrawal. 

25. Power of Governor General in Council to tiansfer 

suits. 

Institution oe Suits. 

26. Institution of suits. 

Summons and Discovert. 

27. Summons to defendants. 

28. Service of summons where defendant resides in 

another province. 

29. Service of foreign summonses, 

30. Power to order discovery and the like. 

31. Summons to witness. 

32. Penalty for default. 

Judgment and Decree. 

33. Judgment and decree. 

Interest. 

34. Interest. 

35. Costs. 

35A. Compensatory costs in respect of false or vexa- 
tious claims or defences. 


PART II. 


EXECUTION. 

General. 

36. Application to orders. 

37. Definition of Court which passed a decree. 


Courts by which decrees may be executed. 


38. Court "by which decree may be executed. 

39. Transfer of decree. 

40. Transfer of decree to Court in another province. 

41. Result of execution-proceedings to be certified. 

42. Powers of Court in executing transferred decree. 

43. Execution of decrees passed by British Courts in 

places to which this Part does not extend or in 
foreign territory. 

44. Execution of decrees passed by Courts of Native 

States. 


45. Execution 


2 



Civil Procedure > 


1908 .] 

Sections. 

45. Execution of decrees in foreign territory. 

46. Precepts. 

Questions to be determined by Court executing decree. 

47. Questions to be determined by the Court executing 

decree. 

Limit of time for execution. 

48. Execution barred in certain cases. 

Transferees and eegau representatives. 

49. Transferee. 

50. Legal representative. 

Procedure in execution. 

51. Powers of Court to enforce execution. 

52. Enforcement of decree against legal representative, 

53. Liability of ancestral property. 

54. Partition of estate or separation of stare. 

Arrest and detention. 

55. Arrest and detention. 

56. Prohibition of arrest or detention of women in 

execution of decree for money. 

57. Subsistence-allowance. 

58. Detention and release. 

59. [Release on ground of illness. 

Attachment. * 

60. Property liable to attachment and sale in execution 

of decree. 

61. Partial exemption of agricultural produce. 

62. Seizure of property in dwelling-house. 

63. Property attached in execution of decrees of several 

Courts. 

64. Private alienation of property after attachment to 

be void. 

Sate. 

65. Purchaser’s title. 

66. Suit against purchaser not maintainable on ground 

of purchase being on behalf of plaintiff. 

67. Power for Local Government to make rules as lo 

sales of land in execution of decrees for pay- 
ment of money. 

Delegation 

3 



Civil Procedure [act v 

Delegation to Collector op power to execute decrees 

AGAINST IMMOVEABLE PROPERTY. 

Sections. 

68. Power to prescribe rules fo n transferring to Collec- 

tor execution of certain decrees. 

69. Provisions of Third Schedule to apply. 

70. * Pules of procedure. 

Jurisdiction of Civil Courts barred. 

71. Col lector deemed to be acting judicially. 

72. "Where Court may authorize Collector to stay public 

sale of land. 

Distribution op assets. 

73. Proceeds of execution-sale to be lateably distributed 

among decree-holders. 

Resistance to execution. 

74. Resistance to execution. 

PART m. 

INCIDENTAL PROCEEDINGS. 

Commissions. 

75. Power of Court to issue commissions. 

76* Commission to another Court. 

77. Letter of request. 

78. Commissions issued by foreign Courts. 


PART IV. 

# SUITS IN PARTICULAR CASES. 

Suits by or against the Government or Public Officers 
in their official capacity. 

79. Suits by or against Government. 

80. Notice. 

81. Exemption from arrest and personal appearance. 

82. Execution of decree. 

Suits by Aliens and by or against Foreign and Native 

Ru LERS • 

83. When aliens may sue. 

84. When foreign States may sue. 

85. Persons specially appointed by Government to pro- 

secute or defend for Princes or Chiefs. 

86 Suits 



Civil Procedure. 


1908.] 

Sections. 

86. Suits against Princes, Chiefs, ambassadors and 

envoys. 

87. Style of Princes and Chiefs as parties to suits. 

Interpleader. 

88. Where interpleader-suit may be instituted. 


PART V. 

SPECIAL PROCEEDINGS. 
Arbitration. 

89. Aibitration. 


Special Case. 

90. Power to state case for opinion of Court. 

Suits relating to Public Matters. 

91. Public nuisances. 

92. Public charities. 

93. Exercise of powers of Advocate General outside 

Presidency-towns. 


PART VX. 

SUPPLEMENTAL PROCEEDINGS. 

94. Supplemental proceedings. 

95. Compensation for obtaining arrest, attachment ot 

injunction on ins uffi cient grounds. 


PART VII. 

APPEALS. 

Appeals prom; Original Decrees. 

96. Appeal from original decree. 

97. Appeal from final decree where no appeal from pre- 

liminary decree. 

98. Decision where appeal heard by two or xttosfe Judges. 

99. No 

5 



Civil Procedure . 


[act v 


Sections. 

99. No decree to be reversed or modified for error or 
irregularity not affecting merits or jurisdiction. 

Appeals proai Appellate Decrees. 

100. Second appeal. 

101. Second appeal on no other grounds. 

102. No second appeal in certain suits. 

103. Power of High Court to determine issues of fact. 

Appeals from Orders. 

104. Orders from which appeal lies. 

105. Other orders. 

106. "What Courts to hear appeals. 

General Provisions relating to Appeals. 

107. Powers of Appellate Court. 

108. Procedure in appeal from appellate decrees and 

orders. 

Appeals to tee King in Council. 

109. When appeals lie to King in Council. 

110. Value of subject-matter. 

111. Bar of certain appeals. 

112. Savings. 


PART VIII. 

REFERENCE, REVIEW AND REVISION. 

113. Reference to High Court. 

114. Review. 

115. Revision. 


PART IX. 

SPECIAL PROVISIONS RELATING TO THE 
CHARTERED HIGH COURTS. 

116. Part to apply only to certain High Courts. 

117. Application of Code to High Courts. 

118. Execution of decree before ascertainment of costs. 

119. Unauthorized persons not to address Court. 

120. Provisions' 


6 



3 908.] 


Civil Procedure . 


faffCTTOuS'S. 

120, Provisions not applicable to High. Court in original 
civil or insolvent jurisdiction. 


PART X. 

RULES. 

121. Effect of rules in Eirst Schedule. 

122. Power of certain High. Couits to make rules. 

123. Constitution of Rule Committees in certain pro- 

vinces. 

124. Committee to report to High Court. 

125. Power of other High Courts to make rules. 

126. Rules subject to sanction. 

127. Publication of rules. 

128. Matters for which rules may provide. 

129. Power of Chartered High Courts to make rules as to 

their original civil procedure. 

130. Power of other High Courts to make rules as to 

matters other than procedure. 

131. Publication of rules. 


PART XI. 

MISCELLANEOUS. 

132. Exemption of certain women from personal appear- 

ance. 

133. Exemption of other persons. 

134. Arrest other than in execution of decree. 

135. Exemption from arrest under civil process. 

136. Procedure where person to be arrested or property 

to be attached is outside district* 

137. Language of subordinate Courts. ^ * 

138. Power for Local Government to require evidence to 

be recorded in English’. 

139. Oath on affidavit by whom to be administered. 

140. Assessors in causes of salvage, etc. 

141. Miscellaneous proceedings. 

142. Orders and notices to be in writing. 

143. Postage. 

144. Application for restitution. 

145. Enforcement of liability of surety. 

146. Proceedings by or against representatives. 

147. Consent 
7 



Civil Procedure. 


[act v 


Sections. 

147. Consent or agreement by persons under disability. 

148. Enlargement of time. 

149. Power to make up deficiency of court-fees. 

150. Transfer of business. 

151. Saving of inherent powers of Court. 

152. Amendment of judgments, decrees or orders. 

153. General power to amend. 

154. Saving of present right of appeal. 

155. Amendment of certain Acts. 

156 . Repealed . 

157. Continuance of orders under repealed enactments. 

158. Reference to Code of Civil Procedure and other 

repealed enactments. 


SCHEDULES. 

The FIRST SCHEDULE. — Rules of Procedure. 

Appendix A. — Pleadings. 
Appendix B. — Process. 
Appendix C. — Discovery, 
Inspection and Admission. 
Appendix D. — Decrees. 
Appendix E. — Execution. 
Appendix F. — Supplemental 
Proceedings. 

Appendix G. — Appeal, Re- 
ference and Review. 
Appendix H. — Miscellane- 
ous. 

The SECOND SCHEDULE. — Arbitration . 

Appendix. — Forms. 

The THIRD SCHEDULE. — Execution of Decrees py 

Collectors. 

The FOURTH SCHEDULE. — Enactments amended. 

The FIFTH SCHEDULE.— Repealed. 


8 



ACT No. V of 1 908. 1 


[21st March, WOX.J 
An Act to consolidate and amend tlie laws 
relating to tlie Procedure of the Courts of 
Civil Judicature. 

(As modified up to 1st July, 1924.) 

YV 7 HERE AS it is expedient to consolidate and 
VV amend the laws relating to the procedure ol 
the Courts of Civil Judicature ; It is hereby enacted 
as follows : — 

PRELIMINARY. 


1. (2) This Act may be cited as the Code of Civil Short title. 
Procedure, 1908. ment^ncT 

( 2 ) It shall come into force on the first day of extent - 
January, 1909. 

($) This 


1 For Statement of Objects and Reasons, see Gazette of India, 1907, 
Ft. V. p. 179; for Report of Select Committee, see ibid , 1908, Pt V, 
p. 35 and for Proceedings in Council, see ibid, 1907, Pt. VI, p. 135, 
ibid, 1908, pp. 8, 12 and 212. 

For portion of the Civil Procedure Code extended to the Presidency 
Small Cause Court, Calcutta, see Calcutta Gazette, 1910, Pt. I, p. 814, 
Schedule A to Rules of practice. 

The Act has been extended by notification under ss. 5 and 5A of 
the Scheduled Districts Act, 1874 (14 of 1874), to the following Sche- 
duled Districts : — 

(1) The Districts of Jalpaiguri, Cachar (excluding the North 

Cacbar Hills), Sylhet, Goalpara (including the Eastern 
Duars), Kamrup, Darrang, Nowgong (excluding the Mikir 
Hill Tracts), Sibsagar (excluding the Mikir Hill Tracts) 
and Lakhimpur (excluding the Dibrugar Frontier Tracts). 
Gazette of India, 1909, Pt. I, p. 5. Gazette of India, 1914, 
Pt. I, p. 1690. 

(2) Upper Burma (except the Shan States). Gazette of India, 

1909, Pt. I, p. 5. 

(3) The Province of Sindh. Bombay Government Gazette, Extra- 

ordinary, 1909, Pt. I, Gazette of India, 1909, Pt I, p. 32 

(4) The districts of Darjeeling and the Districts of Hazaribagh, 

Ranchi, Palamau and Manbhum in ’ Chota Nagpur. Cal- 
cutta Gazette, 1909, Pt. I, p. 25. Gazette of India, 1909, 
Pt. I, p. 33. 

(5) The Province of Kumaun and Garwal and the Tarai Parganas 

with modificatioAs United Provinces Gazette, 1909, Pt. I, 
p 3. Gazette of India, 1909, Pt. I, p. 31. 
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Definitions. 


(3) This section and sections 155 to 158 extend 
to the whole of British India : the rest of the Code 
extends to the whole of British India, except the 
Scheduled Districts. 

2 . In this Act, unless there is anything repug- 
nant in the subject or context, — 

(1) “ Code ” includes rules : 

(2) “ decree ” means the formal expression of an 
adjudication which, so far as regards the Court 
expressing it, conclusively determines the rights of 
the parties with regard to all or any of the matters 
in controversy in the suit and may be either pre- 
liminary or final. It shall be deemed to include the 
rejection of a plaint and the determination of any 
question within section 47 or section 144, but shall 
not include — 

(а) any adjudication from which an appeal lies 

as an appeal from an order, or 

(6) any 

(б) The Pargana of Janswar Bawar in Dehra-Dun and the Sche- 

duled portion of the Mirzapur District. United Provinces 
Gazette, 1909, Pt. I, p. 4 and Gazette of India, 1909, Pt. I, 
p. 32. 

(7) Coorg. Gazette of India, 1909, Pt. I, p. 32. 

(8) Scheduled Districts in Punjab. Gazette of India, 1909, Pt. I, 

p. 33. 

(9) The districts of Peshawar, Hazara, Kohat, Bannu, Dei a 

Ismail Khan composing the North-West Frontier Province. 
Gazette of India, 1909, Pt. II, p. 80. 

(10) Sections 36 to 43 to all the Scheduled Districts in Madras. 

Gazette of India, 1909, Pt. I, p. 152. 

(11) To the Scheduled Districts of the Central Provinces, except 

so much as is already in force and So much as authorizes 
the attachment and sale of immovable property in execu- 
tion of a decree not being a decree directing the sale of 
such property. Gazette of India, 1909, Pt. I, p. 259. 

(12) To Ajmer-Merwara, except sections 1 and 155 to 158. Gazette 

of India, 1909, Pt. II, p. 480, 

(33) To pargana Dhalbhum, the municipality of Chaibassa in the 
Kolhan and the Porahat estate in the district of Singhbhum. 
Calcutta Gazette, 1909, Pt. I, p. 453; Gazette of India, 
*909, Pt. I, p. 443. 

Under Section 3 {$) (a) of the Sonthal Parganas Settlement Regula- 
tion (3 of 1872), ss. 38 to 4-2 and 156 and Buies 4 to 9 in Order XXI in 
the first Schedule have been declared in force in the Sonthal Parganas 
and the rest of the Code for the trial of suits referred to in section 10 
of the Sonthal Parganas Justice Kegulation, 1893 (5 of 1893). Calcutta 
Gazette, 1909, Pt. I, p. 45 and the whole Code in the Angul District 
under s. 3 of the Angul Laws Regulation, 1913 (3 of 1913), B. & O. Code. 

This Act has been declared in force in British Baluchistan under 
s. 3 of the Baluchistan Laws Regulation, 1913 (2 of 1913), Bal. Code. 
Sections 38, 39, 41, 42, 45 and 46, Order IX, Rules 1 and 2 and Order 
XXI, Rules 1 — 9 have heen declared in force in the Arakan Hill Dis- 
trict by Regulation I of 1916; s. 2, see Supplement to Burma Code. 
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(b) any order of dismissal for default. 

Explanation. — A decree is preliminary when 
further proceedings have to be taken before the suit 
can be completely disposed of. It is final when such 
adjudication completely disposes of the suit. It 
may be partly preliminary and partly final : 

(3) “ decree-holder ” means any person in whose 
favour a decree has been passed or an order capable 
of execution has been made : 

(4) “ district ” means the local limits of the 
jurisdiction of a principal Civil Court of original 
jurisdiction (hereinafter called a “District Court”), 
and includes the local limits of the ordinary original 
civil jurisdiction of a High Court : 

(5) “ foreign Court ” means a Court situate be- 
yond the limits of British India which has no author- 
ity in British India and is not established or con- 
tinued by the Governor General in Council : 

(6) “ foreign judgment ” means the judgment of 
a foreign Court : 

(7) “ Government Pleader ” includes any officer 
appointed by the Local Government to perform all 
or any of the functions expressly imposed by this 
Code on the Government Pleader and also any 
pleader acting under the directions of the Govern- 
ment Pleader : 

(8) “ Judge ” means the presiding officer of a 
Civil Court : 

(9) “ judgment ” means the statement given by 
the Judge of the grounds of a decree or order : 

(10) “ judgment-debtor ” means any person 
against whom a decree has been passed or an order 
capable of execution has been made : 

(11) “ legal representative ” means a person who 
in law represents the estate of a deceased person, 
and includes any person who intermeddles with the 
estate of the deceased and where a party sues or is 
sued in a representative character the person on 

whom 
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whom the estate devolves on the death of the party 
so suing or sued : 

(12) “ mesne profits ” of property means those 
profits which the person in wrongful possession of 
such property actually received or might with ordin- 
ary diligence have received therefrom, together with 
interest on such profits, but shall not include profits 
due to improvements made by the person in wrongful 
possession : 

(13) “ moveable property ” includes growing 
crops : 

(14) “ order ” means the formal expression of 
any decision of a Civil Court which is not a decree : 

(15) “ pleader ” means any person entitled to 
appear and plead for another in Court, and includes 
an advocate, a vakil and an attorney of a High 
Court : 

(16) “ prescribed ” means prescribed by rules : 

(17) “ public officer ” means a person falling 
under any of the following descriptions, namely 

( a ) every Judge; 

( р ) every member of the Indian Civil Service; 

(с) every commissioned or gazetted officer in the 

military or naval forces of His Majesty, 
including His Majesty’s Indian Marine 
Service, while serving under the Govern- 
ment ; 

(d) every officer of a Court of Justice whose 
duty it is, as such officer, to investigate 
or report on any matter of law or fact, 
or to make, authenticate or keep any 
document, or to take charge or dispose of 
any property, or to execute any judicial 
process, or to administer any oath, or to 
interpret, or to preserve order, in the 
Court, and every person especially autho- 
rised by a Court of Justice to perform 
any of such duties; 

(e) every 


12 



1008.] Civil Procedure. 

(e) every person -who holds any office by virtue 
of which he is empowered to place tor 
keep any person in confinement; 

(/) every officer of the Government whose duty 
it is as such officer, to prevent offences, 
to give information of offences, to bring 
offenders to justice, or to protect the 
public health, safety or convenience; 

(g) every officer whose duty it is, as such officer, 
to take, receive, keep or expend any pro- 
perty on behalf of the Government, or to 
make any survey, assessment or contract 
on behalf of the Government, or to exe- 
cute any revenue-process, or to investi- 
gate, or to report on, any matter affecting 
the pecuniary interests of the Govern- 
ment, or to make, authenticate or keep 
any document relating to the pecuniary 
interests of the Government, or to 
prevent the infraction of any law for the 
protection of the pecuniary interests of 
the Government; and 

(A) every officer in the service or pay of the 
Government, or remunerated by fees or 
commission for the performance of any 
public duty : 

(18) f ‘ rules ” means rules and forms contained 
in the First Schedule or made under section 122 or 
section 125 : 

(19) “ share in a corporation ’ * shall be deemed to 
include stock, debenture stock, debentures or bonds : 
and 

(20) “ signed,” save in the case of a judgment or 
decree, includes stamped. 

3. For the purposes of this Code, the District Subordma- 
Court is subordinate to the High Court, and every courts. 
Civil Court of a grade inferior to that of a District 
Court and every Court of Small Causes is subordin- 
ate to the High Court and District Court. 

4. (I) In 
13 
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4. (1) In the absence of any specific provision to 
the contrary, nothing in this Code shall be deemed 
to limit or otherwise affect any special or local law 
now in force or any special jurisdiction or power 
conferred, or any special form of procedure pre- 
scribed, by or under any other law for the time being 
in force. 

(2) In particular and without prejudice to the 
generality of the proposition contained in sub-sec- 
tion (1), nothing in this Code shall be deemed to 
limit or otherwise affect any remedy which a land- 
holder or landlord may have under any law for the 
time being in force for the recovery of rent of agri- 
cultural land from the produce of such land. 

5. (1) Where any Revenue Courts are governed 
by the provisions of this Code in those matters of 
procedure upon which any special enactment appli- 
cable to them is silent, the Local Government, l * * * 
may, by notification in the local official Gazette, 
declare that any portions of those provisions 
which are not expressly made applicable by 
this Code shall not apply to those Courts, or shall 
only apply to them with such modifications as the 
Local Government, 1# * * may prescribe. 

( 2 ) “ Revenue Court ” in sub-section (1) means a 
Court having jurisdiction under any local law to 
entertain suits or other proceedings relating to the 
rent, revenue or profits of land used for agricul- 
tural purposes, but does not include a Civil Court 
having original jurisdiction under this Cod(e to try 
such suits or proceedings as being suits or proceed- 
ings of a civil nature. 

6 . Save in so far as is otherwise expressly pro- 
vided, nothing herein contained shall operate to 
give any Court jurisdiction over suits the amount 
or value of the subject-matter of which exceeds the 
pecuniary limits (if any) of its ordinary jurisdiction. 

7. The 

1 The words “ with the previous Sanction of the Governor General 
m Council ” and the words “ with the sanction aforesaid ” were omitted 
by s. 2 and Sch. I, Part I, of the Devolution Act, 1920 (38 of 1920^. 
General Acts, Vol. IX. 
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7. The following provisions shall not extend to Provincial 
Courts constituted under the Provincial Small 
Causes Courts Act, 1887, or to Courts exercising the 
jurisdiction of a Court of Small Causes under that 

Act, that is to say, — 

{a) so much of the body of the Code as relates 
to — 

(i) suits excepted from the cognizance 'of 

a Court of Small Causes; 

(ii) the execution of decrees in such suits; 

(Hi) the execution of decrees against im- 
moveable property; and 

(&) the following sections, that is to say, — 
section 9, 

sections 91 and 92, 

sections 94 and 95 so far as they re- 
late to injunctions and interlocutory 
orders, and 

sections 96 to 112 and 115. 

8 . Save as provided in sections 24, 38 to 41, 75, Presidency 
clauses (a), (5) and (c), 76, 77 and 155 to*158, and by 

the Presidency Small Cause Courts Act, 1882, the 
provisions in the body of this Code shall not extend 
to any suit or proceeding in any Court of Small 
Causes established in the towns of Calcutta, Madras 
and Bombay. 

3 [Provided that — 

(1) the High Courts of Judicature at Fort 
William, Madras and Bombay, as the 
case may be, may from time to time, by 
notification in the local official Gazette, 
direct that any such provisions not in 
consistent with the express provisions of 
the Presidency Small Cause Courts Act, 

1882, 


1 General Acts, Vol. IV. 

3 General Ads, Vol. III. 

3 Provisos (/) and ( 2 ) were added to s. 8 by the Code of Citil frQc$- 
ilure (Amendment) Act, 1814 (I of 1914), s. 2, General Acts, Vol, vIXL 

In 
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Courts to try- 
all civil suits 
unless barred 


Stay of suit. 


1882 , 1 and with such modifications and 
adaptations as may be specified in the xv of 1882. 
notification, shall extend to suits or pro- 
ceedings or any class of suits or proceed- 
ings in such Court. 

( 2 ) All rules heretofore made by any of the 
said High Courts under section 9 of the 
Presidency Small Cause Courts Act, xv ° f lg 82 - 
1882 , 1 shall be deemed to have been valid- 
ly made.] 


PART I. 

SUITS IN GENERAL. 

Jurisdiction of the Courts and Res Judicata. 

9 . The Courts shall (subject to the provisions 
herein contained) have jurisdiction to try all suits of 
a civil nature excepting suits of which their cogni- 
zance is either expressly or impliedly barred. 

Explanation . — A suit in which the right to pro- 
perty Qr to an office is contested is a suit of a civil 
nature, notwithstanding that such right may depend 
entirely On the decision of questions as to religious 
rites or ceremonies. 

10 . No Court shall proceed with the trial of any 
suit in which the matter in issue is also directly ana 
substantially in issue in a previously instituted suit 
between the same parties, or between parties under 
whom they or any of them claim litigating unider the 
same title where such suit is pending in the same or 
any other Court in British India having jurisdiction 
to grant the relief claimed, or in any Court beyond 
the limits of British India established or continued 
by the Governor General in Council and having like 
jurisdiction, or before His Majesty in Council. 

Explanation . — The pendency of a suit in a 
foreign Court does not preclude the Courts in 
British India from trying a suit founded on the 
same cause of action. 

11 . No 


*6 
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11. No Court shall try any suit or issue in which seajvdieaia. 
the matter directly and substantially in issue has 

been directly and substantially in issue in a former 
suit between the same parties, or between parties 
under whom they or any of them claim, litigating 
under the same title, in a Court competent to try 
such subsequent suit or the suit in which such issue 
has been subsequently raised, and has been heard and 
-finally decided by such Court. 

Explanation I . — The expression “ former suit ” 
shall denote a suit which has been decided prior to 
the suit in question whether or not it was instituted 
prior thereto. 

Explanation II . — For the purposes of this sec- 
tion, the competence of a Court shall be determined 
irrespective of any provisions as to a right of appeal 
from the decision of such Court. 

Explanation III '. — The matter above referred to 
must in the former suit have been alleged by one 
party and either denied or admitted, expressly or 
impliedly, by the other. 

Explanation IV . — Any matter which might and 
ought to have been made ground of defence or attack 
in such former suit shall be deemed to have been a 
matter directly and substantially in issue in such 
suit. 

Explanation V . — Any relief claimed in the 
plaint, which is not expressly granted by the decree, 
shall, for the purposes of this section, be deemed to 
have been refused. 

Explanation VI . — Where persons litigate bond 
jide in respect of a public right or of a private right 
claimed in common for themselves and others, all 
persons interested in such right shall, for the pur- 
poses of this section, be deemed to claim under the 
persons so litigating. 

12. Where a plaintiff is precluded by rules from Bar to 
instituting a further suit in respect of any parti- fra * t * 
cular cause of action, he shall not be entitled to 

institute 
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institute a suit in respect of such cause of action in 
any Court to which this Code applies, 
when foreign 13. A foreign judgment shall be conclusive as to 
t gSSL ® n y matter thereby directly adjudicated upon be- 
at®. tween the same parties or between parties under 
whom they or any of them claim litigating under the 
same title except — 

(a) where it has not been pronounced by a 

Court of competent jurisdiction; 

(b) where it has not been given on the merits of 

the case; 

(c) where it appears on the face of the proceed- 

ings to be founded on an incorrect view 
of international law or a refusal to re- 
cognise the law of British India in cases 
in which such law is applicable; 

(d) where the proceedings in which the judg- 

ment was obtained are opposed to natural 
justice; 

(e) where it has been obtained by fraud; 

(/) where it sustains a claim founded on a 
breach of any law in force in British 
India. 

Pfwunptfon 14. The Court shall presume, upon the produc- 
” I tion of any document purporting to be a certified 

jo gmen b 0 £ a f ore ig n judgment, that such judgment was 

pronounced by a Court of competent jurisdiction, 
unless the contrary appears on the record; but such 
presumption may be displaced by proving want of 
jurisdiction. 


Place op Suing. 

Court m 15. Every suit shall be instituted in the Court 

ubfiStt* the lowest grade competent to try it. 

tuted. » 

Suite to ue 16. Subject to the pecuniary or other limitations: 
prescribed by any law, suits — 

situate** 61 (®) for the recovery of immoveable property 

with or without rent or profits, 

(6) for the partition of immoveable property, 

(c) for 
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(c) for foreclosure, sale or redemption in the 

case of a mortgage of or charge upon im- 
moveable property, 

(d) for the determination of any other right to 

or interest in immoveable property, 

(e) for compensation for wrong to immoveable 

property, 

(/) for the recovery of moveable property 
actually under distraint or attachment, 

shall be instituted in the Court within the local 
limits of whose jurisdiction the property is situate : 

Provided that a suit to obtain relief respecting, 
or compensation for wrong to, immoveable property 
held by or on behalf of the defendant may, where 
the relief sought can be entirely obtained through 
his personal obedience, be instituted either in the 
Court within the local limits of whose jurisdiction 
the property is situate, or in the Court within the 
local limits of whose jurisdiction the defendant 
actually and voluntarily resides, or carries on busi- 
ness, or personally works for gain. 

Explanation . — In this section “ property 
means property situate in British India. 

17. Where a suit is to obtain relief respecting, Suits for mu 
or compensation for wrong to, immoveable property 
situate within the jurisdiction of different Courts, ^tuate within 
the suit may be instituted in any Court within the£^^“ 
local limits of whose jurisdiction any portion of the Courts, 
property is situate : 

Provided that, in respect of the value of the sub- 
ject-matter of the suit, the entire claim is cognizable 
by such Court. 

18. (1) Where it is alleged to be uncertain with - Place of 

in the local limits of the jurisdiction of which of Sl^Tere 
two or more Courts any immoveable property is local limits 
situate, any one of those Courts may, if satisfied of we” 
that there is ground for the alleged uncertainty, uncertain, 
record a statement to that effect and thereupon pro- 
ceed to entertain and dispose of any suit relating to 
that property, and its decree in the suit shall have 

the 
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the same effect as if the property were situate with- 
in the local limits of its jurisdiction : 

Provided that the suit is one with respect to 
which the Court is competent as regards the nature 
and value of the suit to exercise jurisdiction. 

(2) Where a statement has not been recorded 
under sub-section (1), and an objection is taken 
before an appellate or revisional Court that a decree 
Or order in a suit relating to such property was 
made by a Court not having jurisdiction where the 
property is situate, the appellate or revisional Court 
shall not allow the objection unless in its opinion 
there was, at the time of the institution of the suit, 
no reasonable ground for uncertainty as to the Court 
having jurisdiction with respect thereto and there 
has been a consequent failure of justice. 

19. Where a suit is for compensation for wrong 
done to the person or to moveable property, if the 
wrong was done within the local limits of the juris- 
diction of one Court and the defendant resides, or 
carries on business, or personally works for gain, 
within the local limits of the jurisdiction of another 
Court, the suit may be instituted at the option of 
the plaintiff in either of the said Courts 


Illustrations. 

(a) A, residing in Delhi, heats B in Calcutta, B may 
sue A either in Calcutta or in Delhi. 

(b) A, residing in Delhi, publishes in Calcutta state- 
ments defamatory of B. B may sue A either in Calcutta 
or in Delhi. 

20. Subject to the limitations aforesaid, every 
suit shall be instituted in a Court within the local 
limits of whose jurisdiction — 

(a) the defendant, or each of the defendants 
where there are more than one, at the time 
of the commencement of the suit, actually 
and voluntarily resides, or carries on 
business, or personally works for gain; 
or 

(&) any 
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(b) any of the defendants, where there are more 

than one, at the time of the commence- 
ment of the suit, actually and voluntarily 
resides, or carries on business, or person- 
ally works for gain, provided that in such 
case either the leave of the Court is given, 
or the defendants who do not reside, or 
carry on business, or personally work for 
gain, as aforesaid, acquiesce in such in- 
stitution; or 

(c) the cause of action, wholly or in part, arises. 

Explanation I . — Where a person has a perma- 
nent dwelling at one place and also a temporary 
residence at another place, he shall be deemed to 
reside at both places in respect of any cause of action 
arising at the place where he has such temporary 
residence. 

Explanation II . — A corporation shall be deemed 
to carry on business at its sole or principal office in 
British India or, in respect of any cause of action 
arising at any place where it has also a subordinate 
office, at such place. 


Illustrations. 

(a) A is a tradesman. icTCalcutta. B carries on business 
in Delhi. B, by his agent in Calcutta, buys goods of A 
and requests A to deliver them to the East Indian Railway 
Company. A delivers the goods accordingly in Calcutta. 

A may sue B for the price of the goods either in Calcutta, 
where the cause of action has arisen, or in Delhi, where B 
carries on business. 

(b) A resides at Simla, B at Calcutta and C at Delhi. 

A, B and C being together at Benares, B and C make a 
joint promissory note payable on demand, and deliver it 
to A. A may sue B and C at Benares, wheie the cause of 
action arose. He may also sue them at Calcutta, where B 
resides, or at Delhi, where C resides; but in each of these 
cases, if the non-resident defendant objects, the suit cannot 
proceed without the leave of the Court. 

21. No objection as to tbe place of suing shall be objections to 
allowed by any appellate or revisional Court unless jurisdiction, 
such objection was taken in the Court of first in- 
stance at the earliest possible opportunity and in 

all 
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all cases where issues are settled at or before suck 
settlement, and unless there has been a consequent 
failure of justice 

Power to 22. Where a suit may be instituted in any one of 
^ohmaybe two or more Courts and is instituted in one of such 
instituted m Courts, any defendant, after notice to the other 
oMCOTrt parties, may, at the earliest possible opportunity and 
m all cases where issues are settled at or before such 
settlement, apply to have the suit transferred to 
another Court, and the Court to which such applica- 
tion is made, after considering the objections of the 
other parties (if an}'), shall determine in which of 
the several Courts having jurisdiction the suit shall 
proceed. 

To what 23. ( 1 ) Where the several Courts having juris- 

oafaoniMB 1 " diction are subordinate to the same Appellate Court, 
an application under section 22 shall be made to the 
Appellate Court. 

(2) Where such Courts are subordinate to differ- 
ent Appellate Courts but to the same High Court, 
the application shall be made to the said High 
Court. 

(3) Where such Courts are subordinate to differ- 
ent High Courts, the application shall be made to 
the High Court within the local limits of whose 
jurisdiction the Court in which the suit is brought 
is situate. 

24. (1) On the application of any of the parties 
and after notice to the parties ana after hearing 
such of them as desire to be heard, or of its own 
motion without such notice, the High Court or the 
District Court may at any stage — 

(a) transfer any suit, appeal or other proceeding 
pending before it for trial or 'disposal to 
any Court subordinate to it and competent 
to try or dispose of the same, or 

(b) withdraw any suit, appeal or other proceed- 
ing pending in any Court subordinate to 
it, and 

(i) try or dispose of the same; or 

(it) transfer 


General 
power of 
transfer and 
withdrawal. 
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(it) transfer tlie same for trial or dis- 
posal to any Court subordinate 
to it and competent to try or 
dispose of the same; or 

(in) retransfer the same for trial or 
disposal to the Court from which 
it was withdrawn. 

(2) Where any suit or proceeding has been trans- 
ferred or withdrawn under sub-section (1). the 
Court which thereafter tries such suit may, subject 
to any special directions in the case of an order of 
transfer, either retry it or proceed from the point 
at which it was transferred or withdrawn. 

(3) Tor the purposes of this section, Courts of 
Additional and Assistant Judges shall be deemed to 
be subordinate to the District Court. 

(A) The Court trying any suit transferred or 
withdrawn under this section from a Court of Small 
Causes shall, for the purposes of each suit, be deemed 
to be a Court of Small Causes. 

25. (2) Where any party to a suit, appeal or Power of 
other proceeding pending in a High Court presided 
over by a single Judge objects to its being heard by conned to 
him and the Judge is satisfied that there are reason- transferslufcs 
able grounds for the objection, he shall make a re- 
port to the Governor General in Council, who may, 
by notification in the Gazette of India, transfer such 
suit, appeal or proceeding to any other High Court. 

(2) The law applicable to any suit, appeal or 
proceeding so transferred shall be the law which the 
Court in which the suit, appeal or proceeding was 
originally instituted ought to have applied to such 
case. 


Institution of Suits. 

26. Every suit shall be instituted by the present- institution 0 f 
ation of a plaint or in such other manner as may smt9, 
be prescribed. 

27. Where 

2a 
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Summons and Discovery. 

27. Where a suit has been duly instituted, a 
summons may be issued to the defendant to appear 
and answer the claim and may be served in manner 
prescribed. 

28. (1) A summons may be sent for service in 
another province to such Court and in such manner 
as may be prescribed by rules in force in that pro- 
vince. 

(2) The Court to which such summons is sent 
shall, upon receipt thereof, proceed as if it had been 
issued by such Court and shall then return the sum- 
mons to the Court of issue together with the record 
(if any) of its proceedings with regard thereto. 

29. Summonses issued by any Civil or Revenue 
Court situate beyond the limits of British India may 
be sent to the Courts in British India and served as 
if they had been issued by such Courts : 

Provided that the Courts issuing such summons- 
es have been established or continued by the autho- 
rity of the Governor General in Council, or that the 
Governor General in Council has, by notification in 
the Gazette of India, declared the provisions of this 
section to apply to such Courts. 

30. Subject to such conditions and limitations 
as may be prescribed, the Court may, at any time, 
either of its own motion or on the application of 
any party,— 

(a) make such orders as may be necessary or 

reasonable in all matters relating to the 
delivery and answering of interroga- 
tories, the admission of documents and 
facts, and the discovery, inspection, pro- 
duction, impounding and return of 
documents or other material objects pro- 
ducible as evidence; 

(b) issue summonses to persons whose attend- 

ance is required either to give evidence 

or 


1 For such notifications see the General Statutory Rules and Orders. 
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or to produce documents or such other 
objects as aforesaid; 

(c) order any fact to be proved by affidavit. 

31. The provisions in sections 27, 28 and 29 shall summons to 
apply to summonses to give evidence or to produce mtoe8S - 
documents or other material objects. 

32. The Court may compel the attendance cf any Penalty foi 
person to whom a summons has been issued under default, 
section 30 and for that purpose may — 

(a) issue a warrant for his arrest; 

(&) attach and sell his property. 

(c) impose a fine upon him not exceeding five 

hundred rupees; 

(d) order him to furnish security for his ap- 

pearance and in default commit him to 
the civil prison. 

Judgment and Deceee. 

33. The Court, after the case has been heard, judgment 
shall pronounce judgment, and on such judgment a and de0ree ' 
decree shall follow. 


Interest. 

34. (2) Where and in so far as a decree is for interest, 
the payment of money, the Court may, in the decree, 
order interest at such rate as the Court deems rea- 
sonable to be paid on the principal sum adjudged, 
from the date of the suit to the date of the decree, 
in addition to any interest adjudged on such prin- 
cipal sum for any period prior to the institution of 
the suit, with further interest at such rate as the 
Court deems reasonable on the aggregate sum so 
adjudged, from the date of the decree to the date of 
payment, or to such earlier date as thfe Court thinks 
fit. 

(2) Where such a decree is silent with respect 
to the payment of further interest on such aggregate 
sum as aforesaid ftom the date of the decree to the 

date 



Civil Procedure. 


Costs. 


Compensa- 
tory eost in 
respeofc of 
false or 
vexatious 
claims or 
defences. 


[act V 

date of payment or other earlier date, the Court 
shall be deemed to have refused such interest, and 
a separate suit therefor shall not lie. 


Costs. 

35. ( 1 ) Subject to such conditions and limita- 
tions as may be prescribed, and to the provisions of 
any law for the time being in force, the costs of and 
incident to all suits shall be in the discretion of the 
Court, and the Court shall have full power to deter- 
mine by whom or out of what property and to what 
extent such costs are to be paid, and to give all neces- 
sary directions for the purposes aforesaid. The 
fact that the Court has no jurisdiction to try the suit 
shall be no bar to the exercise of such powers. 

(2) Where the Court directs that any costs shall 
not follow the event, the Court shall state its reasons 
in writing. 

(< 3 ) The Court may give interest on costs at any 
rate not exceeding six per cent, per annum, and sum 
interest shall be added to the costs and shall be re- 
coverable as such. 

*[35A. (1) If in any suit or other proceed- 
ing, not being an appeal, any party objects to the 
claim or defence on the ground that the claim or de- 
fence or any part of it is, as against the objector, 
false or vexatious to the knowledge of the party by 
wh'om it has been put forward, and if thereafter, as 
against the objector, such claim or defence is dis- 
allowed, abandoned or withdrawn in whole or in 
part, the Court, if the objection has been taken at the 
earliest opportunity and if it is satisfied of the jus- 
tice thereof, may, after recording its reasons for 
holding such plaim or defence to be false or vexa- 
tious, make an order for the payment to the objector 

tyi 

1 Section 35A was inserted bv s. 2 of the Civil Procedure (Amend- 
ment) Act, 1922 (9 of 1922) which under section 1 ( 8 ) thereof may with 
the pievious sanction of the Governor General in Council be brought 
into force m any Province by the Local Government on any specified 
date. General Acts, Vol. IX. 
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by tile party by whom such claim or defence has been 
put forward, of costs by way of compensation. 

(2) No Court shall make any such order for the 
payment of an amount exceeding one thousand rupees 
or exceeding the limits of its pecuniary jurisdiction, 
whichever amount is less : 

Provided that where the pecuniary limits of the 
jurisdiction of any Court exercising the jurisdiction 
of a Court of Small Causes under the Provincial 
ix of 1887. Small Cause Courts Act, 1887, and not being a 
Court constituted under that Act, are less than two 
hundred and fifty rupees, the High Court may em- 
power such Court to award as costs under this sec- 
tion any amount not exceeding two hundred and fifty 
rupees and not exceeding those limits by more than 
one hundred rupees : 

Provided, further, that the High Court may 
limit the amount which any Court or class of Courts 
is empowered to award as costs under this section. 

(3) No person against whom an order has been 
made under this section shall, by reason thereof, be 
exempted from any criminal liability in respect of 
any claim or defence made by him. 

(4) The amount of any compensation awarded 
under this section in respect of a false or vexa- 
tious claim or defence shall be taken into account in 
any subsequent suit for damages or compensation in 
respect of such claim or defence.] 


PART II. 

EXECUTION. 

General. 

36. The provisions of this Code relating to the Application 
execution of decrees shall, so far as they are appli- orders ' 
cable, be deemed to apply to the execution of orders. 

37. The 
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37. The expression “ Court which passed a de- 
cree,” or words to that effect, shall, in relation to the 
execution of decrees, unless there is anything repug- 
nant in the subject or context, be deemed to in- 
clude, — 

(a) where the decree to be executed has been 

passed in the exercise of appellate juris- 
diction, the Court of first instance, and 

(b) where the Court of first instance has ceased 

to exist or to have jurisdiction tto execute 
it, the Court which, if the suit wherein 
the decree was passed was instituted at 
the time of making the application for 
the execution of the decree, would have 
jurisdiction to try such suit. 


Courts by which decrees may be executed. 

38. A decree may be executed either by the 
Court which passed it, or by the Court to which it 
is sent for execution. 

39. (1) The Court which passed a decree may, 
on the application of the decree-holder, send it for 
execution to another Court, — 

(a) if the person against whom the decree is 
passed actually and voluntarily resides 
or carries on business, or personally 
works for gain, within the local limits of 
the jurisdiction of such other Court, or 

(&) if such person has not property within the 
local limits of the jurisdiction of the 
Court which passed the decree sufficient 
to satisfy such decree and has property 
within the local limits of the jurisdiction 
of such other Court, or 

(c) if the decree directs the sale or delivery of 
immoveable property situate outside* the 
local limits of the jurisdiction of the 
Court which passed if, or 

(«0 if 
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(d) if the Court which passed the decree con- 
siders for any other reason, which it shall 
record in writing, that the decree should 
be executed by such other Court. 

(2) The Court which passed a decree may of its 
own motion send it for execution to any subordinate 
Court of competent jurisdiction. 

40. Where a decree is sent for execution in Transfer of 

another province, it shall be sent to such Court and courtm 
executed in such manner as may be prescribed by a* 041161 !* 0 - 
rules in force in that province. TmC8 ' 

41. The Court to which a decree is sent for exe- Result of 
cution shall certify to the Court which passed it the p roceedmgs 
fact of such execution, or where the former Court t° i>e oerti- 
fails to execute the same the circumstances attend- fied ‘ 

ing such failure. 

42. The Court executing a decree sent to it shall Q°^ r ® n of 
have the same powers in executing such decree as if executing 
it had been passed by itself. All persons disobey- ^^ eired ‘ 
ing or obstructing the execution of the decree shall eoree ' 
be punishable by such Court in the same manner as 

if it had passed the decree. And its order in exe- 
cuting such decree shall be subject to the same rules 
in respect of appeal as if the decree had been passed 
by itself. 

43. Any decree passed by a Civil Court estab- Execution of 
lished in any part of British India to which the pro- p^dby 
visions relating to execution do not extend, or by British 
any Court established or continued by the authority p^ 8 “ 
of the Governor General in Council in the territories which this 
of any foreign Prince or State, may, if it cannot be notextend 
executed within the jurisdiction of the Court by or m foreign 
which it was passed, be executed in manner herein temtoiy - 
provided within the jurisdiction of any Court in 
British India. 

44. The Governor General in Council may, by Execution of 
notification in the Gazette of India, declare that the p^aby 
decrees of any Civil or Revenue Courts situate in *V^°t - 
the territories of any native PrinceorJSifil-e in at states, 
liance with His Majesty and not established or con- 
tinued by the authority of the Governor General in 

Council 
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Council, or any class of such decrees, may be exe- 
cuted in British India as if they had been passed by 
the Courts of British India. 

dcorocfin ^5. So much of the foregoing sections of this 
foreign 111 Part as empowers a Court to send a decree for exe- 

temtory. cution to another Court shall be construed as em- 

powering a Court in British India to send a decree 
for execution to any Court established or continued 
by the authority of the Governor General in Council 
in the territories of any foreign Prince or State to 
which the Governor General in Council has, by noti- 
fication in the Gazette of India, declared this sec- 
tion to apply. 

Precepts. 46. (1) Upon the application of the decree-holder 
the Court which passed the decree may, whenever 
it thinks fit, issue a precept to any other Court which 
would be competent to execute such decree to attach 
any property belonging to the judgment-debtor and 
specified in the precept. 

(2) The Court to which a precept is sent shall 
proceed to attach the property in the manner pre- 
scribed in regard to the attachment of property in 
execution of a decree : 

Provided that no attachment under a precept 
shall continue for more than two months unless the 
period of attachment is extended by an order of the 
Court which passed the decree or unless before the 
determination of such attachment the decree has 
been transferred to the Court by which the attach- 
ment has been made and the decree-holder has ap- 
plied for an order for the sale of such property. 

Questions to be determined by Court execut- 
• ing decree. 

Questions to 47. (l) All questions arising between the parties 
zubedbytiie ^ suit in which the decree was passed, or their 
Court exeout- representatives, and relating to the execution, dis- 
^ H “ 0CSSs - — c harge or satisfaction of the decree, shall be deter- 
mmea by-th^Court executing the decree and not by 
a separate suit. 

(2) The 
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(£) Tlie Court may, subject to any objection as 
to limitation or jurisdiction, treat a proceeding 
under this section as a suit or a suit as a proceeding 
and may, if necessary, order payment of any addi- 
tional court-fees. 

( 3 ) Where a question arises as to whether any 
person is or is not the representative of a party, 
such question shall, for the purposes of this section, 
be determined by tie Court. 

Explanation . — For the purposes of this section, 
a plaintiff whose suit has been dismissed and a de- 
fendant against whom a suit has been dismissed, are 
parties to the suit. 

Limit of time for execution. 

48. (1) Where an application to execute a decree Execution 
not being a decree granting an injunction has been oSn^Lea, 
made, no order for the execution of the same decree 
shall be made upon any fresh application presented 
after the expiration of twelve years from — 

(a) the date of the decree sought to be exe- 
cuted, or, 

(&) where the decree or any subsequent order 
directs any payment of money or the de- 
livery of any property to be made at a 
certain date or at recurring periods, the 
date of the default in making the pay- 
ment Or delivery in respect of which the 
applicant seeks to execute the decree. 

(2) Nothing in this section shall be deemed — 

(a) to preclude the Court from ordering the 
execution of a decree upon an applica- 
tion presented after the expiration of 
the said term of twelve years, where the 
judgment-debtor has, by fraud or force, 
prevented the execution of the decree at 
some time within twelve years imme- 
diately before the date of the applica- 
tion; or • 

<*> t n 
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(b) to limit or otherwise affect the operation of 

article 180 of the second Schedule to the 
Indian Limitation Act, 1877. 1 27 of 18w - 

Transferees and legal representatives. 

49. Every transferee of a decree shall hold the 
same subject to the equities (if any) which the judg- 
ment-debtor might have enforced against the ori- 
ginal decree-holder. 

50. (2) Where a judgment-debtor dies before the 
decree has been fully satisfied, the holder of the 
decree may apply to the Court which passed it to 
execute the same against the legal representative of 
the deceased. 

(2) Where the decree is executed against such 
legal representative, he shall be liable only to the 
extent of the property of the deceased which has 
come to his hands and has not been duly disposed 
of; and, for the purpose of ascertaining such liabi- 
lity, the Court executing the decree may, of its own 
motion or on the application of the decree-holder, 
compel such legal representative to produce such ac- 
counts as it thinks fit. 

Procedure in execution. 

51. Subject to such conditions and limitations 
as may be prescribed, the Court may, on the applica- 
tion of the decree-holder, order execution of the 
decree — 

* 

(а) by delivery of any property specifically 

decreed; 

(б) by attachment and sale or by sale without 

attachment of any property; 

(c) by arrest and detention in prison; 

(ri!) by appointing a receiver; or 

(e) in such other manner as the nature of the 
relief granted may require. 

52. (2) Where 

1 See now the Indian Limitation Agfe* Sch. I r 

Ini * > rr i — 
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52. ( 1 ) Where a decree Ls passed against a party Enforcement 
as the legal, representative of a deceased person, and a gama tTega t 
the decree is for the payment of money out of the 1 ®? 1 ® 8 ® 11 *®* 
property of the deceased, it may be executed by the tlvf> ‘ 
attachment and sale of any such property. 

(2) Where no such property remains in the pos- 
session of the judgment-debtor and he fails to satisfy 
the Court that he has duly applied such property of 
the deceased as is proved to have come into his pos- 
session, the decree may be executed against the judg 
ment-debtor tfo the extent of the property in respect 
of which he has failed so to satisfy the Court in the 
same manner as if the decree had been against him 
personally. 

53. For the purposes of section 50 and section Liability of 
52, property in the hands of a son or other descen- 

dant which is liable under Hindu law for the pay- 
ment of the debt of a deceased ancestor, in respect 
of which a decree has been passed, shall be deemed 
to be property of the deceased which has come to the 
hands of the son or other descendant as his legal 
representative. 

54. Where the decree is for the partition of an partition of 

undivided estate assessed to the payment of revenue 0l 

to the Government, Or for the separate possession of stare. 

a share of such an estate, the partition of the estate 
or the separation of the share shall be made by the 
Collector or any gazetted subordinate of the Collec- 
tor deputed by him in this behalf, in accordance with 
the law (if any) for the time being in force relating 
to the partition, or the separate possession of shares 
of such estates. 


Arrest and detention. 

55. (1) A judgment-debtor may be arrested in Arrest and 
execution of a decree at any hour and on any day, detention - 
and shall, as soon as practicable, be brought before 
•the Court, and his detention may be in the civil pri- 
son of the district in which the Court ordering the 
detention is situate, or, where such civil prison does 

not 
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not afford suitable accommodation, in any other place 
which the Local Government may appoint for the 
detention of persons ordered by the Courts of such 
district to be detained : 

Provided, firstly, that, for the purpose of making' 
an arrest under this section, no dwelling-house shall 
be entered after sunset and before sunrise : 

Provided, secondly, that no outer door of a dwell- 
ing-house shall be broken open unless such dwell- 
ing-house is in the occupancy of the judgment- 
debtor and he refuses or in any way prevents access 
thereto, but when the officer authorized to make the 
arrest has duly gained access to any dwelling-house, 
he may break open the door of any room in which 
he has reason to believe the judgment-debtor is to be 
found : 

Provided, thirdly, that, if the room is in the ac- 
tual occupancy of a woman who is not the judgment- 
debtor and who according to the customs of the 
country does not appear in public, the officer autho- 
rized to make the arrest shall give notice to her that 
she is at liberty to withdraw, and, after allowing a 
reasonable time for her to withdraw and giving her 
reasonable facility for withdrawing, may enter the 
room for the purpose of making the arrest : 

Provided, fourthly, that, where the decree in exe- 
cution of which a judgment-debtor is arrested, is a 
decree for the payment of money and the judgment- 
debtor pays the amount of the decree and the costs 
of the arrest to the officer arresting him, such officer 
shall at once release him. 

(2) The Local Government may, by notification 
in the local official Gazette, declare that any person 
or class of persons whose arrest might be attended 
with danger or inconvenience to the public shall not 
be liable to arrest in execution of a decree otherwise 
*han in accordance with such procedure as may be 
prescribed by the Local Government in this behalf. 

(5) Where a judgment-debtor is arrested in exe- 
cution of a decree for the payment of money and 

brought 
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brought before the Court, the Court shall inform 
him that he may apply to be declared an insolvent, 
and that he Tmay be discharged] if he has not com- 
mitted any act of bad faith regarding the subject of 
the application and if he complies with the provisions 
of the law of insolvency for the time being in force. 

(4) Where a judgment-debtor expresses his in- 
tention to apply to be declared an insolvent and fur- 
nishes security, to the satisfaction of the Court, that 
he will within one month so apply, and that he will 
appear, when called upon, in any proceeding upon 
the application or upon the decree in execution of 
which he was arrested, the Court 2 [may release] him 
from arrest, and, if he fails so to apply and to 
appear, the Court may either direct the security to be 
realized or commit him to the civil prison in execu- 
tion of the decree. 


56. Notwithstanding anything in this Part, the prohibition 
Court shall not order the arrest or detention in the . arr f? t or . 
civil prison of a woman in execution of a decree for -women in 
the payment of money. decraffor 01 


57. The Local Government may fix scales, gra- Snbsistenee- 
duated according to rank, race and nationality, of allowance, 
monthly allowances payable for the subsistence of 
judgment-debtors. 


58. (1) Every person detained in the civil prison Detention 
in execution of a decree shall be so detained. — and release. 


(a) where the decree is for the payment of a 
sum of money exceeding fifty rupees, for 
a period of six months, and, 

(i b ) in any other case for a period of six weeks : 

Provided that he shall be released from such de- 
tention before the expiration of the said period of 
six months or six weeks, as the case may be, — 

(i) on the amount mentioned in the warrant for 
his detention being paid to the officer in 
charge of the civil prison, or 

(ii) op. 

1 These words were substituted for the words “ will be discharged M 
by s. 2 of the Code of Civil Procedure (Amendment) Act, 1921 (3 of 
1921), General Acts, Vol. IX. „ .... 

* These words were substituted for the words shall release, ibid. 
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(it) on the decree against him being otherwise 
full) satisfied, or 

(Hi) on the request of the person on whose ap- 
plication he has been so detained, or 

(iv) on the omission by the person, on whose ap- 
plication he has been so detained, to pay 
subsistence-allowance : 

Provided, also, that he shall not be released from 
such detention under clause (ii) or clause (Hi), with- 
out the order of the Court. 

(2) A judgment-debtor released from detention 
under this section shall not merely by reason of his 
release be discharged from his debt, but he shall not 
be liable to be re-arrested under the decree in execu- 
tion of which he was detained in the civil prison. 

59. (1) At any time after a warrant for the ar- 
rest of a judgment-debtor has been issued the Court 
may cancel it on the ground of his serious illness. 

(2) Where a judgment-debtor has been arrested, 
the Court may release him if, in its opinion, he is 
not in a fit state of health to be detained in the civil 
prison. 

( 3 ) Where a judgment-debtor has been commit- 
ted to the civil prison, he may be released there- 
from — 

(а) by the Local Government, on the ground of 

the existence of any infectious or conta- 
gious disease, or 

(б) by the committing Court, or any Court to 

which that Court is subordinate, on the 
ground of his suffering from any serious 
illness. 

(4) A judgment-debtor released under this sec- 
tion may be re-arrested, but the period of his deten- 
tion in the civil prison shall not in the aggregate 
exceed that prescribed by section 58. 

60 . (1) The 
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60 . (1) The following property is liable to Properly 
attachment and sale in execution of a decree, namely, ateS^ent 
lands, houses or other buildings, goods, money, bank- and sale in 
notes, cheques, bills of exchange, hundis, promissory |^f oa 0 
notes. Government securities, bonds or other securi- 
ties for money, debts, shares m a corporation and, 
save as hereinafter mentioned, all other saleable pro- 
perty, moveable or immoveable, belonging to the 
judgment-debtor, or over which, or the profits of 
which, he has a disposing power which he may exer- 
cise for his own benefit, whether the same be held in 
the name of the judgment-debtor or by another per- 
son in trust for him or on his behalf 

Provided that the following particulars shall not 
be liable to such attachment or sale, namely : — 

(a) the necessary wearing-apparel, cooking 
vessels, beds and bedding of the judg- 
ment-debtor, his wife and children, and 
such personal ornaments as, in accordance 
with religious usage, cannot be parted 
with by any woman; 

(&) tools of artizans, and, where the judgment- 
"debtor is an agriculturist, his implements 
of husbandry and such cattle and seed- 
grain as may, in the opinion of the Court, 
be necessary to enable him to earn his 
livelihood as such, and such portion of 
agricultural produce or of any class of 
agricultural produce as may have been 
declared to be free from liability under 
the provisions of the next following 
section; 

(c) houses and other buildings (with the 
materials and the sites thereof and the 
land immediately appurtenant thereto 
and necessary for their enjoyment) J&* 
longing to an agriculturist and occupied 
by him; 

(d]r books 
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(d) books of account; 

(e) a mere right to sue for damages; 

(f) any right of personal service; 

(g) stipends and gratuities allowed to pen- 

sioners of the Government, or payable 
out of any Service family pension fund 
notified in the Gazette of India by the 
Governor General in Council in this be- 
half, and political pensions; 

(A) allowances (being less than salary) of any 
public officer or of any servant of a 
railway company or local authority while 
absent from duty ; 

(i) the salary or allowances equal to salary of 

any such public officer or servant as is 
referred to in clause (A), while on duty, 
to the extent of — 

(i) the whole of the salary, where the 
salary does not exceed 2 [forty] 
rupees monthly; 

(it) 2 [forty] rupees monthly, where the 
salary exceeds 2 [forty] rupees and 
does not exceed 2 [eighty] rupees 
monthly; and 

(in) one moiety of the salary iif any other 
case; 

(j) the pay and allowances of persons to whom 

the ’Indian Articles of War apply; v of i86», 
(A) all compulsory deposits, and other sums in 
or derived from any fund to which the 
’Provident Funds Act, 1897, for the time ix of 1897. 
being applies in so far as they are de- 
clared by the said Act not to be liable to 
attachment; 

(j) tihe 

1 For notification declaring stipends and gratuities payable by certain 
Family Pension Funds to be exempted from attachment or sale in execu- 
tion of a decree, see Gazette of India, 1909, Pt. I, p. 5. 

J The words “ forty ” and “ eighty ” were substituted for the words 
“ twenty ” and " forty ” respectively by s 2 of the Code of Civil Pro- 
cedure (Amendment} Act, 1923 (26 of 1923), General Acts, Vol. IX. 

* General Acts, Vol II. 

* General Acts, Vol. IV. 
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(Z) the wages of labourers and domestic servants 
whether payable in money or in kind; 

(m) an expectancy of succession by survivorship 
or other merely contingent or possible 
right or interest; 

(n) a right to future maintenance; 

(o) any allowance declared by any law passed 
under the Indian Councils Acts, 1861 
and 1892, to be exempt from liability to 
attachment or sale in execution of a de- 
cree; and, 

ip) where the judgment-debtor is a person liable 
for the payment of land-revenue, any 
moveable property which, under any law 
for the time being applicable to him, is 
exempt from sale for the recovery of an 
arrear of such revenue. 

Explanation. — The particulars mentioned in 
clauses (g), (h), (i), (j), (Z) and (o) are exempt from 
attachment or sale whether before or after they are 
actually payable. 

(2) Nothing in this section shall be deemed — 

2 * to exempt houses and other buildings (with 
the materials and the sites thereof and 
the lands immediately appurtenant there- 
to and necessary for their enjoyment) 
from attachment or sale in execution oi 
decrees for rent of any such house, build- 
ing, site or land. 2 * 

a* * # *> * 

61. The Local Government, 3 * * * may, Partial 
by general or special order published in the local 

Official tural produce, 

1 See now the Government of India Act, 1915 (5 and 6 Geo 5, Oh. 

61) 

a The letter and brackets “ (a),” the word “ or ” and clause (5) 
were repealed bv s 3 and Sch II, Eep. and Amending Act, 1914 (10 of 
1914), General Acts, Vol VIII 

3 The words “ with the previous sanction of the Governor General 
in Council ” were omitted by s. 2 and Sch. I, Part I, of the Devolution 
Act, 1920 (38 of 1920), General Acts, Vol IX. 


24 & 25 Viet 
o. 67 ; 55 & 
56 Viot., o. 
14. 
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official Gazette, declare that such portion of agri- 
cultural produce, or of any class of agricultural 
produce, as may appear to the Local Government to 
be necessary for the purpose of providing until the 
next harvest for the due cultivation of the land and 
for the support of the judgment-debtor and his 
family, shall, in the case of all agriculturists or of 
any class of agriculturists, be exempted from liabil- 
ity to attachment or sale in execution of a decree. 

62. ( 1 ) No person executing any process under 
this Code directing or authorizing seizure of move- 
able property shall enter any dwelling-house after 
sunset and before sunrise. 

(2) No outer door of a dwelling-house shall be 
broken open unless such dwelling-house is in the 
occupancy of the judgment-debtor and he refuses or 
in any way prevents access thereto, but when the 
person executing any such process has duly gained 
access to any dwelling-house, he may break open the 
door of any room in which he has reason to believe 
any such property to be 

(8) Where a room in a dwelling-house is in the 
actual occupancy of a woman who, according to the 
customs of the country, does not appear in public, 
the person executing the process shall give notice to 
such woman that she is at liberty to withdraw; and, 
after allowing reasonable time for her to withdraw 
and giving her reasonable facility for withdrawing, 
he may enter such room for the purpose of seizing 
the property, using at the same time every precau- 
tion, consistent with these provisions, to prevent its 
clandestine removal. 

63. ( 1 ) Where property not in the custody of 
any Court is under attachment in execution of 
decrees of more Courts than one, the Court which 
shall receive or realize such property and shall deter- 
mine any claim thereto and any objection to the 
attachment thereof shall be the Court of highest 
grade, or, where there is no difference in grade be- 
tween such Courts, the Court under whose decree 
the property was first attached. 
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(2) Nothing in this section shall be deemed to 
invalidate any proceeding taken by a Court execut- 
ing one of such decrees. 

64. Where an attachment has been made, any Private 
private transfer or delivery of the property attached property 1 ° 
or of any interest therein and any payment to the •«« attach- 
judgment-debtor of any debt, dividend or other t0 6 
monies contrary to such attachment, shall be void as 
against all claims enforceable under the attachment. 

Explanation . — For the purposes of this section, 
claims enforceable under an attachment include 
claims for the rateable distribution of assets. 

Sale. 

65. Where immoveable property is sold in £” e cliaser,s 
execution of a decree and such sale has become ab- tl e ' 
solute, the property shall be deemed to have vested in 

the purchaser from the time when the property is 
sold and not from the time when the sale becomes 
absolute. 

66. (i) No suit shall be maintained against any Suit against 
person claiming title under a purchase certified by 

the Court in such manner as may be prescribed on the on ground 
ground that the purchase was made on behalf of the 
plaintiff or on behalf of some one through whom the half of 
plaintiff claims. 

(2) Nothing in this section shall bar a suit to 
obtain a declaration that the name of any purchaser 
certified as aforesaid was inserted in the certificate 
fraudulently or without the consent of the real pur- 
chaser, or interfere with the right of a third person 
to proceed against that property, though ostensibly 
sold to the certified purchaser, on the ground that it 
is liable to satisfy a claim of such third person 
against the real owner. 

1 [67. (2)] The Local Government, ** * * may, 
by notification in the local official Gazette, make emment to 

rules 

1 Section 67 was renumbered 67 (1) by s. 3 of the Code of Civi l Proce- 
dure (Amendment) Act, 1914 (1 of 1914), General Acts, VoL VTIL 

2 The words “ with the previous sanction of the Governor General 
in Council ” were omitted by s 2 and Sch I, Part L of the Devolution 
Act, 1900 (38 of 1920), General Acts, VoL IX. 
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mate roles rules for any local area imposing conditions in re- 
r^dmlx e - f s P ect of the sale of any class of interests in land in 
oufaonofde- execution of decrees for the payment of money, 
mentof r]?ay ' w h ere such interests are so uncertain or undeter- 
money. mined as, in the opinion of the Local Government, 
to make it impossible to fix their value. 

*[(£) When on the date on which this Code came 
into operation in any local area, any special rules 
as to sale of land in execution of decrees were in 
force therein, the Local Government may, by noti- 
fication in the local official Gazette, declare such 
rules to be in force, or may, 2 * * *, by a like 
notification, modify the same. 

Every notification issued in the exercise of the 
powers conferred by this sub-section shall set out the 
rules so continued or modified.] 


Delegation to Collector of power to execute 

DECREES AGAINST IMMOVEABLE PROPERTY. 

Power to 68. The Local Government may, 2 * * *, 

^°^ r e declare, by notification in the local official Gazette, 
transferring that in any local area the execution of decrees in 
exeeutionof cases i n which a Court has ordered any immoveable 
ceifoon de- property to be sold, or the execution of any parfci- 
crees. cular kind of such decrees, or the execution of decrees 
ordering the sale of any particular kind of, or 
interest in, immoveable property, shall be trans 
ferred to the Collector. 


6 ^* Tlie provisions set forth in the Third 
duie to ° 6 Schedule shall apply to all cases in which the exe- 
*«piy- cution of a decree has been transferred under the 
last preceding section. 

70. (i) The 


1 Sub-section (0) was added to sec. 67 by s 3 of the Code of Civil 
Procedure (Amendment) Act, 1914 (1 of 1914), General Acts, VoL VIII. 

The words * with the previous sanction of the Governor General in 
9°^^” Matted by s. 2 and Sch. I, Part I, of the Devolution 
Act, 1920 (38 of 1920), General Acts, Vol. IX. 
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70 . (2) The Local Government may make rules Rules of 

consistent with the aforesaid provisions — procedure. 

(a) for the transmission of the decree from the 
Court to the Collector, and for regulating 
the procedure of the Collector and his 
subordinates in executing the same, and 
for retransmitting the decree from the 
Collector to the Court; 

(5) conferring upon the Collector or any 
gazetted subordinate of the Collector all 
or any of the powers which the Court 
might exercise in the execution of the 
decree if the execution thereof had not 
been transferred to the Collector; 

(c) providing for orders made by the Collector 
or any gazetted subordinate of the Col- 
lector, or orders made on appeal with 
respect to such orders, being subject to 
appeal to, and revision by superior 
revenue-authorities as nearly as may be 
as the orders made by the Court, or orders 
made on appeal with respect to such 
orders, would be subject to appeal to, and 
revision by, appellate or revisional Courts 
under this Code or other law for the time 
being in force if the decree had not been 
transferred to the Collector. 

(£) A power conferred by rules made under sub- j uns dio«on 
■section ( 1 ) upon the Collector or any gazetted subor- of Civil 
dinate of the Collector, or upon any appellate or 
revisional authority, shall not be exerciseable by the 
Court or by any Court in exercise of any appellate 
or revisional jurisdiction which it has with respect 
to decrees or orders of the Court. 

71 . In executing a decree transferred to the Col- Collector 
lector under section 68 the Collector and his subor- 
dinates shall be deemed to be acting judicially. ju<wny. 

72 . (2) "Where in any local area in which! no Where Court 
declaration under section 68 is in force the property 
attached consists of land or of a share in land, and Collector to 

fTio stay public 
sale of land. 
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the Collector represents to the Court that the public 
sale of the land or share is objectionable and that 
satisfaction of the decree may be made within a 
reasonable period by a temporary alienation of the 
land or share, the Court may authorize the Collector 
to provide for such satisfaction in the maimer re- 
commended by him instead of proceeding to a sale of 
the land or share. 

(2) In every such case the provisions of sections 
69 to 71 and of any rules made in pursuance thereof 
shall apply so far as they are applicable. 


Distribution or assets. 

73 . (2) Where assets are held by a Court and 
more persons than one have, before the receipt of such 
assets, made application to the Court for the execu- 
tion of decrees for the payment of money passed 
against the same judgment-debtor and have not 
obtained satisfaction thereof, the assets, after de- 
ducting the costs of realization, shall be rateably 
distributed among all such persons : 

Provided as follows : — 

(a) where any property is sold subject to a mort- 
gage or charge, the mortgagee or in- 
cumbrancer shall not be entitled to share 
in any surplus arising from such sale; 

(&) where any property liable to be sold in 
execution of a decree is subject to a mort- 
gage or charge, the Court may, with the 
consent of the mortgagee or incumbran- 
cer, order that the property be sold free 
from the mortgage or charge, giving to 
the mortgagee or incumbrancer the same 
interest in the proceeds of the sale as he 
had in the property sold; 

(c) where any immoveable property is sold in 
execution of a decree ordering its sale 
for the discharge of an incumbrance- 

thereon,. 
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thereon, the proceeds of sale shall be 

applied — 

first, in defraying the expenses of the 
sale; 

secondly, in discharging the amount due 
under the decree; 

thirdly, in discharging the interest and 
principal monies due on subsequent 
incumbrances (if any); and 

fourthly, rateably among the holders of 
decrees for the payment of money 
against the judgment-debtor, who have, 
prior to the sale of the property, 
applied to the Court which passed the 
decree ordering such sale for execution 
of such decrees, and have not obtained 
satisfaction thereof. 

(£) Where all or any of the assets liable to be 
rateably distributed under this section are paid to 
a person not entitled to receive the same, any person 
■so entitled may sue sucff person to compel him to 
refund the assets. 

(3) Nothing in this section affects any right of 
the Government. 


Resistance to execution. 

74. Where the Court is satisfied that the holder Resistance to 
of a decree for the possession of immoveable property executl011 - 
or that the purchaser of immoveable property sold 
in execution of a decree has been resisted or obstruct- 
ed in obtaining possession of the property by the 
judgment-debtor or some person on his behalf and 
that such resistance or obstruction was without any 
just cause, the Court may, at the instance of the- 
decree-holder or purchaser, order the judgment- 
•debtor or such other person to be detained in the 

civil 
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civil prison for a term which may extend to thirty 
days and may further direct that the decree-holder 
or purchaser be put into possession of the property. 


PART III. 


INCIDENTAL PROCEEDINGS. 

Commissions. 

75. Subject to such conditions and limitations ass 
may be prescribed, the Court may issue a commis- 
sion — 

(a) to examine any person; 

(b) to make a local investigation; 

(c) to examine or adjust accounts; or 

(d) to make a partition. 

76. (1) A commission for the examination of any 
person may be issued to any Court (not being a High 
Court) situate in a province other than the province 
in which the Court of issue is situate and having 
jurisdiction in the place in which the person to be 
examined resides. 

(2) Every Court receiving a commission for the 
examination of any person under sub-section (1) 
shall examine him or cause him to be examined pur- 
suant thereto, and the commission, when it has been 
duly executed shall be returned together with the 
evidence taken under it to the Court from which it 
was issued, unless the order for issuing the commis- 
sion has otherwise directed, in which case the com- 
mission shall be returned in terms of such order. 

i m 

Tf. In lieur of issuing a commission the Court 
mav issue a letter of request to examine a witness 
residing at any place not within British India. 

78. The* 
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78 . The provisions as to the execution and return CommmoM 
of commissions ifor the examination of witnesses 7 
shall apply to commissions issued by — courts. 

(a) Courts situate beyond the limits of British 
India and established or continued by 
the authority of His Majesty or of the 
Governor General in Council, or 
(5) Courts situate in any part of the British 
Empire other than British India, or 
(c) Courts of any foreign country for the time 
being in alliance with His Majesty. 


PART IV. 

SUITS IN PARTICULAR CASES. 

Suits by or against the Government or Public 
Officers in their official capacity. 

79 . (2) Suits by or against the Government shall Smtsbyor 
be instituted by or agamst the Secretary of State ^Xmt 
for India in Council. 


33 Geo. 3, 
o. 155 

80 . No suit shall be instituted against the Secre- Ncttoe. 
tary of State for India in Council, or against a 
public officer in respect of any act purporting to be 
done by such public officer in his official capacity, 
until the expiration of two months next after notice 
in writing has been, in the case of the Secretary of 
State in Council, delivered to, or left at the office of, 
a Secretary to the Local Government or the Collec- 
tor of the district, and, in the case of a public officer, 
delivered to him or left at his office, statin g the_ 
cause of action, 'Ihe-nam^descriptiooT' and place of 

_ residence 


(£) Nothing in this section shall be deemed to 
limit or otherwise affect any information exhibited 
by the Advocate General in exercise of the power 
declared by section 111 of the *East India Company 
Act, 1813. 


1 See now the Government of India Act, 1915 (5 and 6 Geo. 6, Oh. 

61). 
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residence of the plaintiff and the relief which he 
p.lfl.ims ; and the plaint shall contain a statement that 
such notice has been so delivered or left. 

E»mption 81. In a suit instituted against a public officer 
a^dremonai in respect of any act purporting to be done by him 
appearance j n hj s official Capacity — 

(a) the defendant shall not be liable to arrest 

nor his property to attachment otherwise 
than in execution of a decree, and, 

(b) where the Court is satisfied that the defend- 

ant cannot absent himself from his duty 
without detriment to the public service, 
it shall exempt him from appearing in 
person. 

Execution of 82. (1) Where the decree is against the Secretary 
decree. g ta t e f or India in Council or against a public 

officer in respect of any such act as aforesaid, a 
time shall be specified in the decree within which it 
shall be satisfied; and if the decree is not satisfied 
within the time so specified, the Court shall report 
the case for the orders of the Local Government. 

(£) Execution shall not be issued on any such 
decree unless it remains unsatisfied for the period 
of three months computed from the date of such 
report. 

Suits by Aliens and by or against Foreign and 
Native Rulers. 

when aliens 83. (1) Alien enemies residing in British India 
may sue. i yvith the permission of the Governor General in 
Council, and alien friends, may sue in the Courts of 
British India, as if they were subjects of His 
Majesty. 

(2) No alien enemy residing in British India 
without such permission, or residing in a foreign 
cbia^try, shall sue in any of such Courts. 

E^pt^rnatiiiri ^ Every person residing in a 
foreign comtryTte~Guverximent of which is at war 
with the United Kingdom of Great Britain and 
Ireland, and carrying on business in that country 

without 
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without a license in that behalf under the hand of 
one of His Majesty’s Secretaries of State or of a 
Secretary to the Government of India shall, for the 
purpose of sub-section (£), be deemed to be an alien 
enemy residing in a foreign country 

84. (1) A foreign State may sue in any Court When foreign 
of British India: S.*"”* 1 


Provided that such State has been recognized 
by His Majesty or by the Governor General in 
Council : 


Provided, also, that the object of the suit is to 
enforce a private right vested in the head of such 
State or in any officer of such State in his public 
capacity. 

(2) Every Court shall take judicial notice of the 
fact that a foreign State has or has not been recog- 
nized by His Majesty or by the Governor General 
in Council. 


85. (1) Persons specially appointed by order of 
the Government at the request of any Sovereign appointed by 
Prince or Ruling Chief, whether in subordinate 
alliance with the British Government or otherwise, 0 ° defend 
and whether residing within or without British or 

India, or at the request of any person competent, in 
the opinion of the Government, to act on behalf of 
such Prince or Chief, to prosecute or defend any 
suit on his behalf, shall be deemed to be the recog- 
nized agents by whom appearances, acts and appli- 
cations under this Code may be made or done on 
behalf of such Prince or Chief. 

(2) An appointment under this section may be 
made for the purpose of a specified suit or of several 
specified suits, or for the purpose of all such suits 
as it may from time to time be necessary to prose- 
cute or defend on behalf of the Prince or Chief. 

(3) A person appointed under this section may 
authorize or appoint persons to make appearances 
and applications and do acts in any such suit or 
suits as if he were himself a party thereto. 

86 . ( 1 ) Any 
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a^tea«oinst 86. (l) Any such Prince or Chief, and any 
chSfaf’am- ambassador or envoy of a foreign State, may, with 

andenvo s co nsen t of the Governor General in Council, 
on envoys. cert |ft e( j jjy th 6 signature of a Secretary to the Gov- 
ernment of India, but not without such consent, be 
sued in any competent Court. 

(2) Such consent may be given with respect to 
a specified suit or to several specified suits, or with 
respect to all suits of any specified class or classes, 
and may specify, in the case of any suit or class of 
suits, the Court in which the Prince, Chief, ambas- 
sador or envoy may be sued; but it shall not be given 
unless it appears to the Government that the Prince, 
Chief, ambassador or envoy — 

(a) has instituted a suit in the Court against 

the person desiring to sue him or 

(b) by himself or another trades within the 

local limits of the jurisdiction of the 
Court, or 

(c) is in possession of immoveable property 

situate within those limits and is to be 
sued with reference to such property or 
for money charged thereon. 

(8) No such Prince, Chief, ambassador or envoy 
shall be arrested under this Code, and, except with 
the consent of the Governor General in Council 
certified as aforesaid, no decree shall be executed 
against the property of any such Prince, Chief, 
ambassador or envoy. 

(4) The Governor General in Council may, by 
notification in the Gazette of India, authorize a 
Local Government and any Secretary to that Govern- 
ment to exercise, with respect to any Prince, Ch ie f, 
ambassador or envoy named in the notification, the 
functions assigned by the foregoing sub-sections to 
the Governor General in Council and a Secretary 
to the Government of India, respectively. 

($) A person may, as a tenant of immoveable pro- 
perty, sue, without such consent as is mentioned in 

this 
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this section, a Prince, Chief, ambassador or envoy 
from whom he holds or claims to hold the property. 


87 . A Sovereign Prince or Ruling Chief may style of 
sue, and shall be sued, in the name of his State : rSf lf ld 


Provided that in giving the consent referred to in ^“ st0 
the foregoing section the Governor General in Coun- 
oil or the Local Government, as the case may be, 
may direct that any such Prince or Chief shall be 
sued in the name of an agent or in any other name. 


Interpleader. 

88. Where two or more persons claim adversely where intw- 
to one another the same debt, sum of money or other 
property, moveable or immoveable, from another sainted, 
person who claims no interest therein other than 
for charges or costs and who is ready to pay or 
deliver it to the rightful claimant, such other person 
may institute a suit of interpleader against all the 
claimants for the purpose of obtaining a decision as 
to the person to whom the payment or delivery shall 
be made and of obtaining indemnity for himself : 

Provided that where any suit is pending in which 
the rights of all parties can properly be decided, no 
such suit of interpleader shall be instituted. 


PART V. 

SPECIAL PROCEEDINGS. 

Arbitration. 

89 . (1) Save in so far as is otherwise provided Arbitration 
ix oi 1899. by the Indian Arbitration Act, 1899, or by any other 
law for the time being in force, all references to 
arbitration whether by an order in a suit or 
otherwise, and all proceedings thereunder, shall be 

governed 


1 General Acts, Vol. V. 
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governed by the provisions contained in the Second 
Schedule. 

(2) The provisions of the Second Schedule shall 
not affect any arbitration pending at the commence- 
ment of this Code, but shall apply to any arbitra- 
tion after that date under any agreement or refer- 
ence made before the commencement of this Code. 

Special Case. 

90 . Where any persons agree in writing to state 
a case for the opinion of the Court, then the Court 
shall try and determine the same in the maimer pre- 
scribed. 


Suits relating to Public Matters. 

91 . (1) In the case of a public nuisance the 
Advocate General, or two or more persons having 
obtained the consent in writing of the Advocate 
General, may institute a suit, though no special 
damage has been caused, for a declaration and in- 
junction or for such other relief as may be appro- 
priate to the circumstances of the case. 

(2) Nothing in this section shall be deemed to 
limit or otherwise affect any right of suit which may 
exist independently of its provisions. 

92 . (7) In the case of any alleged breach of any 
express or constructive trust created for public pur- 
poses of a charitable or religious nature, or where 1 
the direction of the Court is deemed necessary for 
the administration of any such trust, the Advocate 
General, or two or more persons having an interest 
in the trust and having obtained the con- 
sent in writing of the Advocate General, may 
institute a suit, whether contentious or not, in the 
principal Civil Court of original jurisdiction or in 
any other Court empowered in that behalf by the 
Local Government within the local limits of whose 
jurisdiction the whole or any part of the subject- 
matter of the trust is situate to obtain a decree — 

(a) removing any trustee; 

(b) appointing a new trustee; 
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(c) vesting any property in a trustee; 

(d) directing accounts and inquiries; 

(e) declaring what proportion of the trust-pro- 

perty or of the interest therein shall be 
allocated to any particular object of the 
trust; 

{f) authorizing the whole or any part of the 
trust-property to be let, sold, mortgaged 
or exchanged; 

(g) settling a scheme; or 

(h) granting such further or other relief as the 

nature of the case may require. 

(2) Save as provided by the Religious Endow- 
xx of 1863. ments Act, 1863, no suit claiming any of the reliefs 
specified in sub-section (1) shall be instituted in re- 
spect of any such trust as is therein referred to 
except in conformity with the provisions of that sub- 
section. 

93 . The powers conferred by sections 91 and 92 Exercise of 
on the Advocate General may, outside the Presi- idwLte 
deucy-towns, be, with the previous sanction of the «*- 
Local Government, exercised also by the Collector or 
by such officer as the Local Government may appoint 
in this behalf. 


PART VI. 

SUPPLEMENTAL PROCEEDINGS. 

94 . In order to prevent the ends of justice from 
being defeated the Court may, if it is so prescribed, — 

(a) issue a warrant to arrest the defendant and supplemental 
bring him before the Court to show cause prooeedings ‘ 
why he should not give security for his 
appearance, and if he fails to comply 

with 


1 General Acts, Vol. I. 
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with any order for security commit him 
to the civil prison; 

(b) direct the defendant to furnish security to 

produce any property belonging to him 
and to place the same at the disposal of 
the Court or order the attachment of any 
property; 

(c) grant a temporary injunction and in case 

of disobedience commit the person guilty 
thereof to the civil prison and order that 
his property be attached and sold; 

(d) appoint a receiver of any property and 

enforce the performance of his duties by 
attaching and selling his property; 

(e) make such other interlocutory orders as may 

appear to the Court to be just and con- 
venient. 

95. (2) Where, in any suit in which an arrest 
or attachment has been effected or a temporary in- 
junction granted under the last preceding section, — 

(a) it appears to the Court that such arrest, 

attachment or injunction was applied for 
on insufficient grounds, or 

(b) the suit of the plaintiff fails and it appears 

to the Court that there was no reason- 
able or probable ground for instituting 
the same, 

the defendant may apply to the Court, and the 
Court may, upon such application, award against 
the plaintiff by its order such amount, not exceeding 
one thousand rupees, as it deems a reasonable com- 
pensation to the defendant for the expense or injury 
caused to him : 

Provided that a Court shall not award, under 
this section, an amount exceeding the limits of its 
pecuniary jurisdiction. 

(£) An order determining any such application 
shall bar any suit for compensation in respect of 
such arrest, attachment or injunction. 

part vn. 
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PART VII. 

APPEALS 

Appeals from Original Decrees. 

96. (1) Save where otherwise expressly provided 

in the body of this Code or by any other law for the e ' 
time being in force, an appeal shall lie from every 
decree passed by any Court exercising original jur- 
isdiction to the Court authorized to hear appeals 
from the decisions of such Court. 

(£) An appeal may lie from an original decree 
passed ex parte. 

(8) No appeal shall lie from a decree passed by 
the Court with the consent of parties. 

97. Where any party aggrieved by a preliminary App^from 
decree passed after the commencement of this Code Xkm 
does not appeal from such decree, he shall be 'pre- ‘‘pp. 6 * 1 from 
eluded from disputing its correctness in any appeal decree ary 
which may be preferred from the final decree. 

98. ( l ) Where an appeal is heard by a Bench ®? cimon 

-of two or more Judges, the appeal shall be decided by Pe 
in accordance with the opinion of such Judges or of two or more 
the majority (if any) of such Judges. ndges ’ 

(£) Where there is no such majority which con- 
-curs in a. judgment varying or reversing the decree 
.appealed from, such decree shall be confirmed : 

Provided that where the Bench hearing the 
appeal is composed of two Judges belonging to a 
Court consisting of more than two Judges, and the 
-Judges composing the Bench differ in opinion on a 
point of law, they may state the point of law upon 
which they differ and the appeal shall then be heard 
upon that point only by one or more of the other 
Judges, and such point shall be decided according 
to the opinion of the majority (if any) of the Judges 
who have heard the appeal, including those who 
first heard it. 

99. No decree shall be reversed or substantially deoreeto 
varied, nor shall any case be remanded, in appeal orSwSted 

022 for error or 
irregularity 
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not affecting on account of any misjoinder of parties or causes of 
jumLtion action or any error, defect or irregularity in any 
proceedings in the suit, not affecting the merits of 
the case or the jurisdiction of the Court. 


Second 

appeal. 
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Appeals prom Appellate Decrees. 

100 . (1) Save where otherwise expressly pro- 
vided in the body of this Code or by any other law 
for the time being in force, an appeal shall lie to the 
High Court from every decree passed in .appeal by 
any Court subordinate to a High Court, on any of 
the following grounds, namely : — 

(a) the decision being contrary to law or to some 
usage having the force oi law; 

(&) the decision having failed to determine 
some material issue of law or usage 
having the force of law; 

■(c) a substantial error or defect in the proce- 
dure provided by this Code or by any 
other law for the time being in force, 
which may possibly have produced error 
or defect in the decision of the case upon 
the merits. 

(2) An appeal may lie under this section from 
an appellate decree passed ex parte. 

101 . No second appeal shall lie except on the 
grounds mentioned in section 100. 

102 . No second appeal shall lie in any suit of 
the nature cognizable by Courts of Small Causes, 
when the amount or value of the subject-matter of the 
original suit does not exceed five hundred rupees. 

103 . In any second appeal, the High Court may, 
if the evidence on the record is sufficient, determine 
any issue of fact necessary for the disposal of the 
appeal but not determined by the lower appellate 
Court. • 


Appeals erom Orders. 

Orders from 104 . (i) An appeal shall lie from the following 
;wMc ii appeal orders, and save as otherwise expressly provided in 

the 
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the body of this Code or by any law for the time 
being in force from no other orders : — 

(a) an order superseding an arbitration where 

the award has not been completed within 
the period allowed by the Court; 

(b) an order on an award stated in the form of 

a special case; 

(c) an order modifying or correcting an award; 

(a) an order filing or refusing to file an agree- 
ment to refer to arbitration; 

(e) an order staying or refusing to stay a suit 
where there is an agreement to refer to 
arbitration ; 

(/) an order filing or refusing to file an award 
in an arbitration without the interven- 
tion of the Court; 

1 [(//) an order under section 35A;] 

(g) an order under section 95; 

(h) an order under any of the provisions of 

this Code imposing a fine or directing 
the arrest or detention in the civil prison 
of any person except where such arrest 
or detention is in execution of a decree; 

(i) any order made under rules from which an 

appeal is expressly allowed by rules. 

1 [Provided that no appeal shall lie against any 
order specified in clause (ff) save on the ground that 
no order, or an order for the payment of a less 
amount, ought to have been made] . 

(2) No appeal shall lie from any order passed in 
appeal under this section. 

105 . ( 1 ) Save as otherwise expressly provided, 
no appeal shall lie from any order made by a Court 
in the exercise of its original or appellate jurisdic- 
tion; but, where a decree is appealed from, any 
error, defect or* irregularity in any order, affecting 
the decision of the case, may be set forth as a ground 
of objection in the memorandum of appeal. 

(2) Notwithstanding 

1 Clause (//) and proviso to clause (*) were inserted by s. 3 of the OivU 
Procedure (Amendment) Act, 1922 (9 of. 1922), which under section 1 (8) 
thereof may with the previous sanction of the Governor General in 
^Council be brought into force in any Province by the Local Government 
con any specified date. General Acts, Vol. IX. 


Other oiders. 
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(2) Notwithstanding anything contained in sub- 
section (1), where any party aggrieved by an order 
of remand made after the commencement of this 
Code from which an appeal lies does not appeal 
therefrom, he shall thereafter be precluded from 
disputing its correctness. 

3.06. Where an appeal from any order is allowed 
appeal. it shall lie to the Court to which an appeal would 
lie from the decree in the suit in which such order 
was made, or where such order is made by a Court 
(not being a High Court) in the exercise of appellate 
jurisdiction, then to the High Court. 


General Provisions relating to Appeals. 

107. (1) Subject to such conditions and limita- 
tions as may be prescribed, an Appellate Court shall 
have power — 

(a) to determine a case finally; 

(b) to remand a case; 

(c) to frame issues and refer them for trial; 

(d) to take additional evidence or to require such 
evidence to be taken. 

(2) Subject as aforesaid, the Appellate Court 
shall have the same powers and shall perform as 
nearly as may be the same duties as are conferred 
and imposed by this Code on Courts of original 
jurisdiction in respect of suits instituted therem. 
Procedure in 108. The provisions of this Part relating to- 
apffte appeals from original decrees shall, so far as may be, 

decrees and apply to appeals — 
orders. 

(a) from’ appellate decrees, and 

(b) from orders made under this Code or under 

any special or local law in which a differ- 
ent procedure is not provided. 


Appeals to the King in Council. 

KkST 18 • 109, Sub 3 ect to such rules as may, from time to- 
in Council. time, be made by His Majesty in Council regarding 

appeals 
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appeals from the Courts of British India, and to the 
provisions hereinafter contained, an appeal shall 
lie to His Majesty in Council — 

(a) from any decree or final order passed on 

appeal by a High Court or by any other 
Court of final appellate jurisdiction; 

(b) from any decree or final order passed by a 

High Court in the exercise of original 
civil jurisdiction; and 

(c) from any decree or order, when the case, as 

hereinafter provided, is certified to be 
a fit one for appeal to His Majesty in 
Council. 

110 . In each of the cases mentioned in clauses Value oi 
(a) and (6) of section 109, the amount or value of 

the subject-matter of the suit in the Court of first 
instance must be ten thousand rupees or upwards, 
and the amount or value of the subject-matter in 
dispute on appeal to His Majesty in Council must 
be the same sum or upwards, 

or the decree or final order must involve, directly 
or indirectly, some claim or question to or respect- 
ing property of like amount or value, 

and where the decree or final order appealed 
from affirms the decision of the Court immediately 
below the Court passing such decree or final order, 
the appeal must involve some substantial question 
of law. 

111 . Notwithstanding anything contained inB“ o£certwn 
section 109, no appeal shall lie to His Majesty in appea ' 
Council. 

(a) from the decree or order of one Judge of a 
High Court established under the Indian 
High Courts Act, 1861, *[or the Gov- 
ernment of India Act, 1915], or of one 
Judge of a Division Court, or of two 
or more Judges of such High Court, or 
of a Division Court constituted by two 

or 

1 These words were inserted by s. 2 and Sch. of the Amending Act, 

1916 (13 of 1916), General Acts, Vol. VIII. 
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or more Judges of such High Court, 
where such Judges are equally divided 
in opinion and do not amount in number 
to a majority of the whole of the Judges 
of the High Court at the time being; or 
(b) from any decree from which under section 
102 no second appeal lies. 

112 . (l) Nothing contained in this Code shall 
be deemed — 

(a) to bar the full and unqualified exercise of 

His Majesty’s pleasure in receiving or 
rejecting appeals to His Majesty in 
Council, or otherwise howsoever, or 

(b) to interfere with any rules made by the 

Judicial Committee of the* Privy Coun- 
cil, and for the time being in force, for 
the presentation of appeals to His 
Majesty in Council, or their conduct be- 
fore the said Judicial Committee. 

(2) Nothing herein contained applies to any 
matter of criminal or admiralty or vice-admiralty 
jurisdiction, or to appeals from orders and decrees 
of Prize Courts. 


PART VIII. 

REFERENCE, REVIEW AND REVISION. 

113. Subject to such conditions and limitations 
as may be prescribed, any Court may state a case 
and refer the same for the opinion of the High 
Court, and the High Court may make such order 
thereon as it thinks fit. 

114. Subject as aforesaid, any person consider- 
ing himself aggrieved — 

(a) by a decree or order from which an appeal 
is allowed by this Code, but from which 
no appeal has been preferred, 
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(5) by a decree or order from which no appeal 

is allowed by this Code, or 
(c) by a decision on a reference from a Court 
of Small Causes, 

may apply for a review of judgment to the Court 
which passed the decree or made the order, and the 
Court may make such order thereon as it thinks fit. 

115 . The High Court may call for the record of Re-mon. 
any case which has been decided by any Court subor- 
dinate to such High Court and in which no appeal 
lies thereto, and if such subordinate Court appears — 

(a) to have exercised a jurisdiction not vested 
in it by law, or 

(6) to have failed to exercise a jurisdiction so 

vested, or 

(c) to have acted in the exercise of its juris- 
diction illegally or with material irre- 
gularity, 

the High Court may make such order in the case as 
it thinks fit. 


PART IX. 


SPECIAL PROVISIONS RELATING TO THE 
CHARTERED HIGH COURTS. 

116 . This Part applies only to High Courts 
which are or may hereafter be established under the 
Undian High Courts Act, 1861 s [or the Government 
of India Act, 1915]. 

117 . Save as provided in this Part or in Part 
X or in rules, the provisions of this Code shall apply 
to such High Courts 

118 . Where any such High Court considers it 
necessary that a decree passed in the exercise of its 
original civil jurisdiction should be executed before 
the amount of the costs incurred in the suit can be 

ascertained 
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1 See now the Government of India Act, 1916 (5 and 6 Geo 5, Ch 


J These words were inserted by s 2 and Sch of the Amending Adi. 
1916 (13 of 1916), General Acts, Vol VIII. 
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ascertained by taxation, the Court may order that 
the decree shall be executed forthwith, except as to 
so much thereof as relates to the costs; 

and, as to so much thereof as relates to the costs, 
that the decree may be executed as soon as the 
amount of the costs shall be ascertained by taxation. 

119 . Nothing in this Code shall be deemed to 
authorize any person on behalf of another to address 
the Court in the exercise of its original civil juris- 
diction, or to examine witnesses, except where the 
Court shall have in the exercise of the power con- 
ferred by its charter authorized him so to do, or to 
interfere with the power of the High Court to make 
rules concerning advocates, vakils and attorneys 

120. (1) The following provisions shall not apply 
to the High Court in the exercise of its original 
civil jurisdiction, namely, sections 16, 17 and 20. 

3 * * # * 


PART X. 


RULES. 


121 . The rules in the First Schedule shall have 
effect as if enacted in the body of this Code until 
annulled or altered in accordance with the provisions 
of this Part. 

122. High Courts established under the ’Indian 

High Courts Act, 1861, 3 [or the Government of 24 * 28 '' riA 
India Act, 1915], 4 * * *, may, from time to time 3 & « g«o. t 
after previous publication, make rules regulating 6J - 
their own procedure and the procedure of the Civil 

Courts 


1 Sub-section ( 2 ) of Section 120 was repealed by the Presidency-towns 
Insolvency Act, 1909 (3 of 1909), s 127 and Sch. III. General Acts, 
Vol VI. 

a Collection of Statutes, Vol I. 

a These words were inserted by s 2 and Sch. of the Amending Acs, 
1916 (13 of 1916), General Acts, Vol VIII. 

4 The words “ Chief Court of Lower Burma ” were substituted for 
the original words “ Chief Courts of the Punjab and Lower Burma” 
by s 2 and Sch. I of the Repealing and Amending Act, 1919 (XVIII 
of 1919), and the words “ and the Chief Court of Lower Burma ” were 
subsequently repealed by s. 3 and Sch. II of the Repealing and Amend- 
ing Act, 1923 (XI of 1923), General Acts, Vol IX. 


62 



1908.] 


Civil Procedure. 


Courts subject to their superintendence, and may by 
such rules annul, alter or add to all or ally of the 
rules in the First Schedule. 

123. ( 1 ) A Committee, to be called the Rule 
Committee, shall be constituted at J [the town which 
is the usual place of sitting of each of the High 
Courts 3 * * * referred to in section 122]. 

(£) Each such Committee shall consist of the fol- 
lowing persons, namely : — 

(a) three Judges of the High Court established 

at the town at which such Committee is 
constituted, one of whom at least has 
served as a District J udge or 3 [ # * *] 
a Divisional Judge for three years. 

(b) a barrister practising in that Court, 

(c) an advocate (not being a barrister) or vakil 

or pleader enrolled in that Court, 

(d) a Judge of a Civil Court subordinate to the 

High Court, and 

(e) in the towns of Calcutta, Madras and Bom- 

bay, an attorney. 

(8) The members of each such Committee shall 
be appointed by the Chief Justice or Chief Judge, 
who shall also nominate one of their number to be 
president : 

Provided that, if the Chief Justice or Chief 
Judge elects to be himself a member of a Committee, 
the number of other Judges appointed to be members 

shall 


These words were substituted for the words <e each of the towns 
of Calcutta, Madras, Bombay, Allahabad, Lahore and Rangoon ” by 
s. 2 and Sch of the Amending Act, 1916 (13 of 1916), General Acts, 
Vol. VIII. 

2 The words “ of the Chief Court ** were substituted for the words 
“ Chief Courts ” by Act XVIII of 1919 and the words “ and of the 
Chief Court ” were subsequently repealed by s. 3 and Sch. II of the 
Repealing and Amending Act, 1923 (XI of 1923), General Acts, Vol. IX. 

3 The words “ (in Burma) ” were substituted for the original words 
“ (in the Punjab or Burma) ” by s. 2 and Sch. 1 of the Repealing and 
Amending Act, 1919 (XVIlI of 1919), and the words <( (in Burma) ” 
were subsequently repealed by s. 3 and Sch. II of the Repealing and 
Amending Act, 1923 (XI of 1923), General Acts, Vol IX. 
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shall be two, and the Chief Justice or Chief Judge 
shall be the President of the Committee. 

(4) Each member of any such Committee shall 
hold office for such period as may be prescribed by 
the Chief Justice or Chief Judge in this behalf; 
and whenever 'any member retires, resigns, dies or 
ceases to reside in the province in which the Com- 
mittee was constituted, or becomes incapable of act- 
ing as a member of the Committee, the said Chief 
Justice or Chief Judge may appoint another person 
to be a member in his stead. 


(5) There shall be a Secretary to each such Com- 
mittee-, who shall be appointed by the Chief Justice 
or Chief Judge and shall receive such remuneration 
as may be provided in this behalf by the Governor 
General in Council or by the Local Government, as 
the case may be. 

124. Every Rule Committee shall make a report 
to the High Court established at the town at which 
it is constituted on any proposal to annul, alter or 
add to the rules in the First Schedule or to make 
new rules, and before making any rules under sec- 
tion 122 the High Court shall take such report into 
consideration. 


125. High Courts, other than the Courts speci- 
fied in section 122, may exercise the powers conferred 
by that section in such manner and subject to such 
conditions *[as, in the case of the Court of the 
Judicial Commissioner of Coorg, the Governor 
General in Council, and, in other cases tfie Local 
Government, may determine]. 


Provided that any such High Court may, after 
previous publication, make a rule extending within 
the local limits of its jurisdiction any rules which 
have been made by any other High Court. 

126. Rules 


1 liiese words were substituted for the words “ as the Governor 
General in Council may determine " by s. 2 and Sch. I of the Devolution 
Act, 1920 (38 of 1920), General Acts. VoL IX. 
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126. Rules made under the foregoing provisions Rules subject 
shall be subject to the previous ^approval] of the tosan ® taon * 
following authorities, namely : — 

(a) if the rule is made by a High Court estab- 

lished under the Indian High Courts 
Act, 1861, 2 [or the Government of India 
Act, 1915], to the ^approval] of the 
authority prescribed by *[the proviso to 
section 107 of the latter Act] for rules 
made under that section; 

(b) if the rule is made by any other High Court, 

to the ^approval] of the Local Govern- 
ment. 

127. Rules so made and 4 [approved] shall be Puiiioatm 
published in the Gazette of India or in the local ofrules - 
official Gazette, as the case may be, and shall from 

the date of publication or from such other date as 
may be specified have the same force and effect, with- 
in the local limits of the jurisdiction of the High 
Court which made them, as if they had been con- 
tained in the First Schedule. 


128. (2) Such rules shall be not inconsistent Matters for 
with the provisions in the body of this Code, but, wMoh rules 
subject -thereto, may provide for any matters relat- mayprOT1 
ing to the procedure of Civil Courts. 

(2) In particular, and without prejudice to the 
generality of the powers conferred by sub-section 
(2) such rules may provide for all or any of the 
following matters, namely: — 

(a) the service of summonses, notices and other 

processes by post or in any other maimer 
either generally or in any specified areas, 
and the proof of such service; 

(b) the maintenance and custody, while under 

attachment, of live-stock and other move- 
able property, the fees payable for such 

maintenance- 


1 This word was substituted for the word “ sanction ” by s. 2 and 
Sch. of the Amending Act, 1916 (13 of 1916), General Acts, VoL VIII. 
3 These words were inserted by ibid. 

8 These words were substituted for the words and figure section* 
15 of that Act ” by ibid. 

* This word was substituted for the word “ sanctioned ” by s. 2 and 
Sch. I of the Repealing and Amending Act, 1917 (24 of 1917), General 
Acts, Vol. VIII. 
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maintenance and custody, the sale of such 
live-stock and property, and the proceeds 
of such sale; 

(c) procedure in suits by way of counterclaim, 

and the valuation of such suits for the 
purposes of jurisdiction; 

(d) procedure in garnishee and charging orders 

either in addition to, or in substitution 
for, the attachment and sale of debts; 

{e) procedure where the defendant claims to be 
‘entitled to contribution or indemnity 
over against any person whether a party 
to the suit or not; 

■(f) summary procedure — 

(i) in suits in which the plaintiff seeks only 
to recover a debt or liquidated demand 
in money payable by the defendant, 
with or without interest, arising — 
on a contract express or implied ; or 
on an enactment where the sum 
sought to be recovered is a fixed 
sum of money or in the nature of a 
debt other than a penalty; or 
on a guarantee, where the claim 
against the principal is in respect 
of a debt or a liquidated demand 
only ; or 
on a trust ; or 

(ii) in suits for the recovery of immoveable 
property, with or without a claim for 
rent or mesne profits, by a landlord 
against a tenant whose term has ex- 
pired or has been duly determined by 
notice to quit, or has become liable to 
forfeiture for non-payment of rent, or 
against persons claiming under such 
tenant; 

(g) procedure by way of originating summons; 

(A) consolidation of suits, appeals and other 
proceedings ; 

(t) delegation 
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(i) delegation to any Registrar, Prothonotary 

or master or other official of the Court of 
any judicial, quasi- judicial and non- 
judicial duties; and 

(j) all forms, registers, books, entries and 

accounts which may be necessary or desir- 
able for the transaction of the business 
of Civil Courts. 

129 . Notwithstanding anything in this Code, Power of 
any High Court established under the Indian High 
Courts Act, 1861, x [or the Government of India to make 
Act, 1915] may make such rules not inconsistent ^ ^ 
with the Letters Patent establishing it to regulate oM preed- 
its own procedure in the exercise of its original ure ' 
civil jurisdiction as it shall think fit, and nothing 
herein contained shall affect the validity of any such 

rules in force at the commencement of this Code. 

130 . A High Court not established under the Power of 
Indian High Courts Act, 1861, l * [or the Govern- 

ment of India Act, 19151 may, with the previous make rules 
'[approval] of the Local" Government, make, with othe“ thtn 15 
respect to any matter other than procedure, any rule procetoe. 
which any High Court so established might, under 
section 15 3 [or section 107, respectively, of those 
Acts] make with respect to any such matter for any 
part of the territories under its jurisdiction which is 
not included within the limits of a Presidency-town. 

131 . Rules made in accordance with section 129 ^“^ tion 
or section 130 shall be published in the Gazette of ° 1 es ’ 
India or in the local official Gazette, as the case may 

be, and shall from the date of publication or from 
such other date as may be specified have the force 
of law. 

PART XI. 

1 These words were inserted by s. 2 and Sch. of the Amending Act, 

1916 (13 of 1916), General Acts, VoL VIII. 

3 This word was substituted for the word “ sanction ‘ v by ,s. 2 and 
Sch. I of the Repealing and Amending Act, 1917 (24 of 1917), General 
Acts, VoL VIII. 

3 These words were substituted for the words “ of that Act ”, by s. 

*2 and Sch. of the Amending Act, 1916 (13 of 1916), General Acts, 
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PART XI. 

MISCELLANEOUS. 

132. ( 1 ) Women who, according to the customs 
and manners of the country ought not to be compelled 
to appear in public shall be exempt from personal 
appearance in Court. 

(2) Nothing herein contained shall be deemed to 
exempt such women from arrest in execution of civil 
process in any case in which the arrest of women is 
not prohibited by this Code. 

133. ( 1 ) The Local Government may, by notifi- 
cation in the Local official Gazette/ exempt from 
personal appearance in Court any person whose 
rank, in the opinion of such Government, entitles 
him to the privilege of exemption. 

(2) The names and residences of the persons so 
exempted shall, from time to time, be forwarded to 
the High Court by the Local Government and a list 
of such persons shall be kept in such Court, and a 
list of such persons as reside within the local limits 
of the jurisdiction of each Court subordinate to the 
High Court shall be kept in such subordinate Court. 

(2) Where any person so exempted claims the 
privilege of such exemption, and it is consequently 
necessary to examine him by commission, he shall 
pay the costs of that commission, unless the party 
requiring his evidence pays such costs. 

134. The provisions of sections 55, 57 and 5& 
shall apply, so far as may be, to all persons arrested 
under this Code. 

135. ( 1 ) No Judge, Magistrate or other judi- 
cial officer shall be liable to arrest under civil pro- 
cess while going to, presiding in, or returning from, 
his Court. 

1 (2) Where 


1 For such notifications tee the different local Boles and Orders. 
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(2) Where any matter is pending before a tri- 
bunal haying jurisdiction therein, or believing in 
good faith that it has such jurisdiction, the parties 
thereto, their pleaders, mukhtars, revenue-agents 
and recognized agents, and their witnesses acting in 
obedience to a summons, shall be exempt from arrest 
•under civil process other than process issued by, 
such tribunal for contempt of Court while going to 
or attending such tribunal for the purpose of such 
matter, and while returning from such tribunal. 

(3) Nothing in sub-section (2) shall enable a 
judgment-debtor to claim exemption from arrest 
under an order for immediate execution or where 
such judgment-debtor attends to show cause why he 
should not be committed to prison in execution of 
a decree. 

136. (l) Where an application is made that any Procedure 
person shall be arrested or that any property shall £ bew-res^ 
be attached under any provision of this Code not or properly 
relating to the execution of decrees, and such per- attached is 
son resides or such property is situate outside the outside 
local limits of the jurisdiction of the Court to which <Bstrict ’ 
the application is made, the Court may, in its discre- 
tion, issue a warrant of arrest or make an order of 
attachment, and send to the District Court within 
the local limits of whose jurisdiction such person or 
property resides or is situate a copy of the warrant 
or order, together with the probable amount of the 
costs of the arrest or attachment. 

(2) The District Court shall, on receipt of such 
copy and amount, cause the arrest or attachment to 
be made by its own officers, or by a Court subordinate 
to itself, and shall inform the Court which issued 
or made such warrant or order of the arrest or 
attachment. 

( 3 ) The Court making an arrest under this sec- 
tion shall send the person arrested to the Court by 
which the warrant of arrest was issued, unless he 
shows cause to the satisfaction of the former Court 
why he should not be sent to the latter Court, or 
unless he furnishes sufficient security for his appear- 
ance before the latter Court or for satisfying any 

decree 
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decree that may be passed against him by that Court 
in either of which cases the Court making the arrest 
shall release him. 

(4) Where a person to be arrested or moveable 
property to be attached under this section is within 
the local limits of the ordinary original civil juris- 
diction of the High Court of Judicature at Fort 
William in Bengal or at Madras or at Bombay, or 
of the Chief Court of Lower Burma, the copy of 
the warrant of arrest or of the order of attachment, 
and the probable amount of the costs of the arrest 
or attachment, shall be sent to the Court of Small 
Causes of Calcutta, Madras, Bombay or Rangoon, 
as the case may be, and that Court, on receipt of the 
copy and amount, shall proceed as if it were the 
District Court. 

137. (2) The language which, on the commence- 
ment of this Code, is the language of any Court 
subordinate to a High Court shall continue to be 
the language of such subordinate Court until the 
Local Government otherwise directs 

(2) The Local Government may declare iwhat 
shall be the language of any such Court and in what 
character applications to and proceedings in such 
Courts shall be written. 

(3) Where this Code requires or allows anything 
other than the recording of evidence to be done in 
writing in any such Court, such writing may be in 
English; but if any party or his pleader is 
unacquainted with English a translation into the lan- 
guage of the Court shall, at his request, be supplied 
to him; and the Court ‘shall make such order as it 
thinks fit in respect of the payment of the costs of 
such translation. 

138. (2) The ^High Court] may, by notifica- 
tion in the local official Gazette, direct with respect 

to 


1 These words were substituted for the words *• Local Gover nment ” 
by s. 2 and Sch., Pt. I. of the Decentralisation Act, 1914 (4 of 19141, 
General Acts, Vol. VIII. ' 

TO 



Civil Procedure. 


1908 .] 


to any Judge specified in tlie notification, or falling 
under a description set forth therein, that evidence 
in cases in which an appeal is allowed shall be taken 
down by him in the English language and in manner 
prescribed. 

(£) Where a Judge is prevented by any sufficient 
reason from complying with a direction under sub- 
section (1), he shall record the reason and cause the 
evidence to be taken down in writing from his dicta- 
tion in open Court. 

189. In the case of any affidavit under this °£tji on 

j J affidavit by 

'•O0&6 whom to lie 

(a) any Court or Magistrate, or admmis * 0red * 

(b) any officer or other person whom a High 

Court may appoint in this behalf, or 

(c) any officer appointed by any other Court 

which the Local Government has gener- 
ally or specially empowered in this 
behalf, 

may administer the oath to the deponent. 

140. ( 1 ) In any Admiralty or Vice- Admiralty 

-cause of salvage, towage or collision, the Court, etc. ' 
whether it be exercising its original or its appellate 
jurisdiction, may, if it thinks fit, and shall upon 
request of either party to such cause, summon to its 
Assistance, in such manner as it may direct or as 
may be prescribed, two competent assessors ; and such 
assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees 
for his attendance, to be paid by such of the parties 
as the Court may direct or as may be prescribed. 

141. The procedure provided in this Code in Miseeiimeous 
regard to suits shall be followed, as far as it can be prooeeding8 * 
made applicable, in all proceedings in any Court of 

civil jurisdiction. 

142. All orders and notices served on or given to Orders and 
any person under the provisions of this Code shall footing. 159 
be in writing. 

143. Postage, where chargeable on a notice. Postage, 
summons or letter issued under this Code and for- 
warded 
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warded by post, and the fee for registering the same, 
shall be paid within a time to be fixed before the 
communication is made : 

Provided that the Local Government, * *, 
may remit such postage, or fee, or both, or may 
prescribe a scale of court-fees to be levied in lieu 
thereof. 

144. (1) Where and in so far as a decree is 
varied or reversed, the Court of first instance shall, 
on the application of any party entitled to any benefit 
by way of restitution or otherwise, cause such resti- 
tution to be made as will, so far as may be, place the 
parties in the position which they would have 
occupied but for such decree or such part thereof as 
has been varied or reversed; and, for this purpose, 
the Court may make any orders, including orders for 
the refund of costs and for the payment of interest, 
damages, compensation and mesne profits, which are 
properly consequential on such variation or reversal. 

(2) No suit shall be instituted for the purpose 
of obtaining any restitution or other relief which 
could be obtained by application under sub-section 
(*)• 

145. Where any person has become liable as 
surety — 

(a) for the performance of any decree or any 
part thereof, or 

(&) for the restitution of any property taken in 
execution of a decree, or 
(c) for the payment of any money, or for the 
fulfilment of any condition imposed on 
any person, under an order of the Court 
in any suit or in any proceeding conse- 
quent thereon, 

the decree or order may be executed against him, to 
the extent to which he has rendered himself person- 
ally liable, in the manner herein provided for the 
execution of decrees, and such person shall, for the 
purposes of appeal, be deemed a party within the 
meaning of section 47: 


Provided 


• ri The , I ords “ ***** * h « previous sanction of the Governor General 
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Provided that such notice as the Court in each 
case thinks sufficient has been given to the surety. 

146. Save as otherwise provided by this Code or Proceedings 
by any law for the time being in force, where any r^resentaT* 
proceeding may be taken or application made by or t™ 3 - 
against any person, then the proceeding may be taken 

or the application may be made by or against any 
person claiming under him. 

147. In all suits to which any person, under dis- Consent or 
ability is a party, any consent or agreement, as to persons under 
any proceeding shall, if given or made with the diaab:iht y* 
express leave of the Court by the next friend or 
guardian for the suit, have the same force and effect 

as if such person, were under no disability and had 
given such consent or made such agreement. 

148. Where any period is fixed or granted by the 
Court for the doing of any act prescribed or allowed 0 me ‘ 
by this Code, the Court may. in its discretion, from 
time to time, enlarge such period, even though the 
period originally fixed or granted may have expired. 

149. Where the whole or any part of any fee Power to 
prescribed for any document by the law for the time a^Siy of 
being in force relating to court-fees has not been court fees, 
paid, the Court may, in its discretion, at any stage, 

allow the person, by whom such fee is payable, to 
pay the whole or part, as the case may be, of such 
court-fee; and upon such payment the document, 
in respect of which such fee is payable, shall have 
the same force and effect as if such fee had been 
paid in the first instance. 

150. Save as otherwise provided, where the busi- Transfer of 
ness of any Court is transferred to any other Court, busmess - 
the Court to which the business is so transferred 

■shall have the same powers and shall perform the 
same duties as those respectively conferred and im- 
posed by or under this Code upon the Court from 
which the business was so transferred. 

151. Nothing in this Code shall be deemed to^ j^ ^ 
limit or otherwise affect the inherent power of the ^ow^of 
Court to make such orders as may be necessary for Ooi,rk 
the ends of justice or to prevent abuse of the process 

of the Court. 


152. Clerical 
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Amendment 152. Clerical or arithmetical mistakes in judg- 
dJreS 1 ^ 8 ’ ments, decrees or orders or errors arising therein 
orders. from any accidental slip or omission may at any 
time be corrected by the Court either of its own 
motion or on the application of any of the parties. 

General 153. The Court may at any time, and on such 

power to terms as to costs or otherwise as it may think fit, 
amend any defect or error m any proceeding m a 
suit; and all necessary amendments shall be made 
for the purpose of determining the real question or 
issue raised by or depending on such proceeding. 
Saving of 154. Nothing in this Code shall affect any pre- 
sen t right of appeal which shall have accrued to any 
appea ‘ . party at its commencement. 

ofoertam 11 * 155. The enactments mentioned in the Fourth 
Acte. am Schedule are hereby amended to the extent specified 
in the fourth column thereof. 

156. [Repeals.'] Repealed by s. S and Schedule 
II of the Second Repealing and Amending Act, 
1914 ( XVII of 1914). 

Continuance 157. Notifications published, declarations and 
nnder re- rules made, places appointed, agreements filed, 

peakd enact- scales prescribed, forms framed, appointments made 
meats. and powers conferred under Act VIII of 1859 or 
under any Code of Civil Procedure or any Act 
amending the same or under any other enactment 
hereby repealed shall, so far as they are consistent 
with this Code, have the same force and effect as 
if they had been respectively published, made, ap- 
pointed, filed, prescribed, framed and conferred 
under this Code and by the authority empowered 
thereby in such behalf. 

Beferenoe to 158. In every enactment or notification passed 
or issued before the commencement of this Code in 
and other which reference is made to or to any Chapter or 
section of Act VIII of 1859 or anv Code of Civil 
Procedure or any Act amending the same or any 
other enactment hereby repealed, such reference 
shall, so far as may be practicable, be taken to be 
made to this Code or to its corresponding Part, 
Order, section or rule. 
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THE FIRST SCHEDULE. 


ORDER I. 


Parties to Sv^its . 


Rules. 

1. Who may be joined as plaintiffs. 

2. Power of Court to order separate trials. 

3. Who may be joined as defendants. 

4. Court may give judgment for or against one or 

more of joint parties. 

5. Defendant need not be interested in all the relief 

claimed. 

6. Joinder of parties liable on same contract. 

7. When plaintiff in doubt from whom redress is to be 

sought. 

8. One person may sue or defend on behalf of all in 

same interest. 

9. Misjoinder and nonjoinder. 

10. Suit in name of wrong plaintiff. 

Court may strike out or add parties. 

Where defendant added, plaint to be amended. 

11. Conduct of suit. 

12. Appearance of one of several plaintiffs or defendants 

for others. 

13. Objections as to nonjoinder or misjoinder. 


ORDER II. 

Frame of Sttit. 

1. Frame of suit. 

2. Suit to include the whole claim. 

Relinquishment of part of claim. 

Omission to sue for one of several reliefs. 

3. Joinder of causes of action. 

4. Only certain claims to be joined for recovery of im- 

moveable property. 

5. Claims by or against executor, administrator or heir. 

6. Power of Court to order separate trials. 

7. Objections as to misjoinder. 

J ORDER III. 
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ORDER III. 

Recognized Agents and Pleaders . 

Rules. 

1. Appearances, etc., may be in person, by recognized 

agent or by pleader. 

2. Recognized agents. 

3. Service of process on recognized agent. 

4. Appointment of pleader. 

5. Service of process on pleader. 

6. Agent to accept service. 

Appointment to be in writing and to be filed in 
Court. 


ORDER IV. 

Institution of Suits . 

1. Suit to be commenced by plaint. 

2. Register of suits. 


ORDER V. 

Issue and Service of Summons . 

Issue of Summons . 

1. Summons. 

2. Copy or statement annexed to summons. 

3. Court may order defendant or plaintiff to appear 

in person. 

4. No party to be ordered to appear in person unless 

resident within certain limits. 

5. Summons to be either to settle issues or for final 

disposal. 

6. Fixing day for appearance of defendant. 

7. Summons to order defendant to produce documents 

relied on by him. 

8. On issue of summons for final disposal, defendant 

to be directed to produce his witnesses. 

Service of Summons . 

9. Delivery or transmission of summons for service. 

10. Mode of service. 

13 . Service on several defendants. 

12. Service to be on defendant in person when practi- 
cable, or on his agent. 

13. Service 
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13. Seivice on agent by whom defendant carries on 

business. 

14. Service on agent in charge in suits foi immoveable 

propel ty. 

15. Where seiviee may be on male member of defen- 

dant’s family. 

16. Person served to sign acknowledgment. 

17. Procedure when defendant refuses to accept service 

or cannot be found. 

18* Endorsement of time and manner of service. 

19. Examination of serving officer. 

20. Substituted service. 

Effect of substituted service. 

Where service substituted, time for appearance to 
be fixed. 

21. Seivice of summons where defendant resides within 

jurisdiction of another Court. 

22. Service, within Presidency-towns and Rangoon, ©f 

summons issued by Courts outside. 

23. Duty of Court to which summons is sent. 

24. Service on defendant in prison. 

25. Service where defendant resides out of British India 

and has no agent. 

26. Service in foreign territory through Political Agen~ 

or Court. 

27. Service on civil public officer or on servant of rail- 

way company or local authority. 

28. Service on soldiers. 

29. Duty of person to whom summons is delivered or 

sent for service. 

30. Substitution of letter for summons. 


ORDER VI. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Pleadzngs generally . 

Pleading. 

Pleading to state material facts and not evident. 
Eorms of pleading. 

Particulars to be given where necessaiy. 

Eurther and better statement, or particulars. 
Condition precedent. 

Departure. 

Denial of contract. 

Effect of document to be stated. 

Malice, knowledge, etc. 

Notice. 

12* Implied 
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12. Implied contract, or relation. 

13. Presumptions of law. 

14. Pleading to be signed. 

15. Verification of pleadings. 

16. Striking out pleadings. 

17. Amendment of pleadings. 

18. Failure to amend after order. 


ORDER VII. 

Plaint . 

1. Particulars to be contained in plaint. 

2. In money suits. 

3. Where the subject-matter of the suit is immoveable 

property. 

4. When plaintiff sues as representative. 

5. Defendant’s inteiest and liability to be shown. 

6. Grounds of exemption from limitation law. 

7. Relief to be specifically stated. 

8. Relief founded on separate grounds. 

9. Procedure on admitting plaint. 

Concise statements. 

10. Return of plaint. 

Procedure on returning plaint. 

11. Rejection of plaint. 

12. Procedure on i ejecting plaint. 

13. Where rejection of plaint does not preclude pre- 

sentation of fresh plaint. 

Documents relied on %n plaint. 

14. Production of document on which plaintiff sues. 
List of other documents. 

15. Statement in case of documents not in his posses- 

sion or power. 

16. Suits on lost negotiable instruments. 

17. Production of shop-book. 

Original entrv to be marked and returned. 

18. Inadmissibility of document not produced when 

plaint filed. 


ORDER VIII. 

Written Statement and Set-off. 

1. Written statement. 

2. New facts must be specially nleaded. 
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3. Denial to be specific. 

4. Evasive denial. 

5. Specific denial. 

6. Particulars of set-off to be given in written state- 

ment. 

Effect of set-off. 

7. Defence or set-off founded on separate grounds. 

8. New ground of defence. 

9. Subsequent pleadings. 

10. Procedure when party fails to present written state- 
ment called for by Court. 


ORDER IX. 

Appearance of paities and Consequence of Non-appearance. 

1. Parties to appear on day fixed in summons for de- 

fendant to appear and answer. 

2. Dismissal of suit where summons not served in con 

sequence of plaintiff’s failure to pay costs. 

3 Where neither party appears, suit to be dismissed. 

4. Plaintiff may bring fresh suit or Court may restore 

suit to file. 

5. Dismissal of suit where plaintiff, after summons re- 

turned unserved, fails for a year to apply for 
fresh summons. 

«f>. Procedure when only plaintiff appears. 

When summons duly served. 

When summons not duly served. 

When summons served, but not in due time. 

7. Procedure where defendant appears on day of ad- 

journed hearing and assigns good cause for pre- 
vious non-appearance. 

8. Procedure where defendant only appears. 

9. Decree against plaintiff by default bars fresh suit. 

10. Proceduie in case of non-attendance of one or more 

of several plaintiffs. 

11. Procedure in case of non-attendance of one or moie 

of several defendants. 

12. Consequence of non-attendance, without sufficient 

cause shown, of party ordered to appear in 
person. 

Setting aside Decrees ex parte. 

13. Setting aside decree ex parte against defendant. 

14. No decree to be set aside without notice to opposite 

party. 

ORDER X. 
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ORDER X. 

Examination of "Parties by the Court . 

Rums. 

1. Ascertainment wh.eth.er allegations in pleadings are 

admitted or denied. 

2. Oral examination of party, or companion of party. 

3. Substance of examination to be written. 

4. Consequence of refusal or inability of pleader to* 

answer. 


ORDER XI. 

Discovery and Inspection . 

1. Discovery by interrogatories. 

2. Particular interrogatories to be submitted. 

3. Costs of interrogatories. 

4. Form of interrogatories. 

5. Corporations. 

6. Objections to interrogatories by answer. 

7. Setting aside and striking out interrogatories. 

8. Affidavit in answer, filing. 

9. Form of affidavit in answer. 

10. No exception to be taken. 

11. Order to answer or answer further. 

12. Application for discovery of documents. 

13. Affidavit of documents. 

14. Production of documents. 

15. Inspection of documents referred to in pleading? of 

affidavits. e 

16. Notice to produce. 

17. Time for inspection when notice given. 

18. Order for inspection. 

19. Verified copies. 

20. Premature discovery. 

21. Non-compliance with order for discovery. 

22. Using answers to interrogatories at trial. 

23. Order to apply to minors. 


ORDER XII. 

Admissions. 

1. Notice of admission of case. 

2. Notice to admit documents. 

3. Form of notice. 
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4. [Notice to admit facts. 

5. Form of admissions. 

6. Judgment on admissions. 

7. Affidavit of signature. 

8. Notice to produce documents. 

9. Costs. 


ORDER XIII. 

Production , Impounding and Return of Documents* 

1. Documentary evidence to be produced at first hear- 

ing. 

2. Effect of non-production of documents. 

3. Rejection of irrelevant or inadmissible documents. 

4. Endorsements on documents admitted in evidence. 

5. Endorsements on copies of admitted entries in books, 

accounts and records. 

6. Endorsements on documents rejected as inadmissible 

in evidence. 

7. Recording of admitted and return of rejected docu- 

ments. 

8. Court may order any document to be impounded. 

9. Return of admitted documents. 

10. Court may send for papers from its own records or 

from other Courts,. ^ * 

11. Provisions as to documents applied to material ob- 

jects. 


ORDER XIV. 

Settlement of Issues and Deter rmnaftion of Suit on Issues 
of Law or on Issues agreed upon . 

1. Framing of issues. 

2. Issues of law and of fact. 

3. Materials from which issues may be framed. 

4. Court may examine witnesses or documents before 

framing issues. 

5. Power to amend, and strike out, issues. 

6. Questions of fact or law may by agreement be stated 

in form of issues. 

7. Court, if satisfied that agreement was executed in 

good faith, may pronounce judgment. 

ORDER XV. 
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ORDER XV. 

Disposal of the Suit at the first hearing . 

Rules. 

1. Parties not at issue. 

2. One of several defendants not at issue. 

3. Parties at issue. 

4. Failure to produce evidence. 


ORDER XYI. 

Summoning and Attendance of Witnesses . 

1. Summons to attend to give evidence or produce 

documents. 

2. Expenses of witness to "be paid into Court on apply- 

ing for summons. 

Experts. 

Scale of expenses. 

3. Tender of expenses to witness. 

4. Pioceduie where insufficient sum paid in. 

Expenses of witnesses detained more than one day*. 

5. Time, place and purpose of attendance to be spe- 

cified in summons. 

6. Summons to produce document. 

7. Power to require persons present in Court to give 

evidence or produce document. 

8. Summons how served. 

9. Time for serving summons. 

10. Procedure where witness fails to comply with sum- 

mons. 

11. If witness appears, attachment may be withdrawn. 

12. Procedure if witness fails to appear. 

13. Mode of attachment. 

14. Court may of its own accord summon as witnesses 

strangers to suit. 

15. Duty of persons summoned to give evidence or pro- 

duce document. 

16. When they may depart. 

17. Application of rules 10 to 13. 

18. Procedure where witness apprehended cannot give 

evidence or produce document. 

11). No witness to be ordered to attend in person unless 
resident within certain limits. 

20. Consequence of refusal of party to give evidence 

when called on by Court. 

21. Rules as to witnesses to apply to parties summoned. 

ORDER XYII- 
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Adjournments . 


Rules. 

1. Couit'may grant time and adjourn hearing. 

Costs of adjournment. 

2. Procedure if parties fail to appear on day fixed. 

3. Court may proceed notwithstanding either party 

fails to produce evidence, etc. 


ORDER XVIII. 

Hearing of the Suit and Examination of Witnesses . 

1. Right to begin. 

2. Statement and production of evidence. 

3. Evidence where several issues. 

4. Witnesses to be examined in open Court. 

5. How evidence shall be taken in appealable cases. 

6. When deposition to be interpreted. 

7. Evidence under section 138. 

8. Memorandum when evidence not taken down by 

Judge. ~ 

9. When evidence may be taken in English. 

10. Any particular question and answer may be taken 

down. 

11. Questions objected to and allowed by Court. 

12. Remarks on demeanour of witnesses. 

13 Memorandum of evidence in unappealable cases. 

14. Judge unable to make such memorandum to record 

leasons of his inability. 

15. Power to deal with evidence taken before another 

Judge. 

10. Power to examine witness immediately. 

17. Court may lecall and examine witness, 
lo. Power of Court to inspect. 


ORDER XIX. 

Affidavits. 

1 Power to order^any point to be proved by affidavit. 

2 Power to order attendance of deponent for cross- 

examination. 

?. Matters to which affidavits shall be confined. 

ORDER XX 
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Rules. 

1 . 

2 . 

3 . 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 
I6r 


17. 

18. 


19. 


20 . 


ORDER XX. 

Judgment and Decree. 

Judgment when pronounced. 

Powei to pronounce judgment written by Judge's 
predecessor. 

Judgment to be signed. 

Judgments of Small Cause Courts. 

Judgments of other Courts. 

Court to state its decision on each issue. 

Contents of decree. 

Date of decree. 

Procedure where Judge has vacated office before 
signing deciee. 

Decree for recovery of immoveable property. 

Decree for delivery of moveable property. 

Decree may direct payment by instalments. 

Order, after decree, for payment by instalments. 
Decree for possession and mesne profits. 

Decree in administration-suit. 

Decree in pre-emption-suit. 

Decree in suit for dissolution of partnership. 

Decree in suit for account between principal and 
agent. 

Special directions as to accounts. 

Decree in suit for partition of property or separate 
possession of a share tbeiein. 

Decree when set-off is allowed. 

Appeal from decree relating to set-off. 

Certified copies of judgment and decree to be fur- 
nished. 


ORDER XXI. 

"Execution of Decrees and Orders. 

Payment under Decree. 

3. Modes of paying money under decree. 

2. Payment out of Court to decree-holder. 

Courts executvng Decrees. 

3. Lands situate in more than one jurisdiction. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6. Proceduie where Court desires that its own decree 

shall be executed by another Court. 

7. Court. 
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7. Court receiving copies of decree, etc., to file same 

without proof. 

8. Execution of decree or order by Court to which it is 

sent. 

9. Execution by High Court of decree transferred by 

other Court. 

Application for execution. 

10. Application for execution. 

11. Oral application. 

Written application. 

12. Application for attachment of moveable property 

not in judgment-debtor’s possession. 

13. Application for attachment of immoveable property 

to contain certain particulars. 

14. Power to require certified extract from Collector’s 

register in certain cases. 

15. Application for execution by joint decree-holder. 

16. Application for execution by transferee of decree. 

17. Procedure on receiving application for execution of 

decree. 

18. Execution in case of cross-decrees. 

19. Execution in case of cross-claims under same decree. 

20. Cross-decrees and cross-claims in mortgage-suits. 

21. Simultaneous execution. 

22. Notice to show cause against execution in certain 

cases. 

23. Procedure after issue of notice. 

Process for execution. 

24. Process for execution. 

25. Endorsement on process. 

Stay of execution. 

26. When Court may stay execution. 

Power to require security from, or impose conditions 
upon, judgment-debtor. 

27. Liability of judgment-debtor discharged. 

28. Order of Court which passed decree or of appellate 

Court to be binding upon Court applied to. 

29. Stay of execution pending* suit between decree- 

holder and judgment-debtor. 

Mode of execution. 

30. Decree for payment of money. 

31. Decree for specific moveable property. 

32. Decree 
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32. Decree for specific performance for restitution" of 

conjugal rights or for an injunction. 

33. Discretion of Court in executing decrees for restitu- 

tion of conjugal rights. 

34. Decree for execution of document, or endorsement 

of negotiable instrument. 

35. Decree for immoveable property. 

36. Decree for delivery of immoveable property when 

in occupancy of tenant. 

Arrest and detention in the civil prison* 

37. Discretionary power to permit judgment-debtor to 

show cause against detention in prison. 

38. Warrant for arrest to direct judgment-debtor to be 

brought up. 

39. Subsistence-allowance. 

40. Proceedings on appearance of judgment-debtor in 

obedience to notice or after arrest. 

Attachment of property . 

41. Examination of judgment-debtor as to his property. 

42. Attachment in case of decree for rent or mesne pro- 

fits or other matter, amount of which to be sub- 
sequently determined. 

43. Attachment of moveable propei ty, other than agri- 

cultural produce, in possession of judgment- 
debtor. 

44. Attachment of agricultural produce. 

45. Provisions as t b agricultural produce under attach- 

ment. 

46. Attachment of debt, share and other property not 

in possession of judgment-debtor. 

47. Attachment of share in moveables. 

48. Attachment of salarv or allowances of public officer 

or servant of railway company or local autho- 
rity. 

49. Attachment of partnership property. 

50. Execution of decree against film. 

51. Attachment of negotiable instruments. 

52. Attachment of property in custody of Court or pub- 

lic officer. 

53. Attachment of decrees. 

54. Attachment of immoveable property. 

55. Removal of attachment afTer satisfaction of decree. 

56. Order for payment of coin or currency notes to 

party entitled under decree. 

57 Determination of attachment. 
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Investigation of claims and objections . 

Rules. 

58. Investigation of claims to, and objections to attach- 

ment of, attached property. 

Postponement of sale. 

59. Evidence to be adduced by claimant. 

60. Release of property from attachment. 

Cl. Disallowance of claim to property attached. 

62. Continuance of attachment subject to claim of in- 

cumbrancer. 

63. Saving of suits to establish right to attached pro- 

perty. 

Sale generally . 

64. Power to order property attached to be sold and 

proceeds to be paid to person entitled. 

65. Sales by whom conducted and how made. 

66. Proclamation of sales by public auction. 

6T. Mode of making proclamation. 

68. Time of sale. 

69. Adjournment or stoppage of sale. 

70. Saving of certain sales. 

71. Defaulting purchaser answerable for loss on re-sale- 

72. Decree-holder not to bid for or buy property with- 

out permission. 

Where decree-holder purchases, amount of decree 
may be taken as payment. 

73. Restriction on bidding or purchase by officers. 

Sale of moveable 'property . 

74. Sale of agricultural produce. 

75. Special provisions relating to growing crops. 

76. Negotiable instruments and shares in corporations 

77. Sale by public auction. 

78. Irregularity not to vitiate sale, but any person in 

jured may sue. 

79. Delivery of moveable property, debts and shares 

80. Transfer of negotiable instruments and shares. 

81. Vesting order in case of* other property. 

Sale of immoveable property . 

82. What Courts may order sales. 

83. Postponement of sale to enable judgment-debtor to- 

raise amount of decree. 

84. Deposit by purchaser and re-sale on default. 

85. Time for payment in full of purchase-money. 

86. Procedure in default of payment. 

87. NotificatioT 
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87. Notification on re-sale. 

88. Bid of co-sliarer to have preference. 

89. Application to set aside sale on deposit. 

90. Application to set aside sale on ground of irregu- 

larity or fraud. 

91. Application by purchaser to set aside sale on ground 

of judgment-debtor having no saleable interest. 

92. Sale when to become absolute or be set aside. 

93. [Return of purchase-money in certain cases. 

9f. Certificate to purchaser. 

95. Delivery of property in occupancy of judgment 

debtor. 

96. Delivery of property in occupancy of tenant. 

2 Resistance to delivery of possession to decree-holder or 

purchaser . 

97. Resistance or obstruction to possession of immove- 

able projperty. 

98. Resistance or obstruction by judgment-debtor. 

99. Resistance or obstruction by bond fide claimant. 

100. Dispossession by decree-holder or purchaser.. 

101, Bond fide claimant to be restored to possession. 

"*02. Rules not applicable to transferee lite pendente . 

103. Orders conclusive subject to regular suit. 


ORDER XXII. 

Death , Marriage and Insolvency of Parties . 

1. No abatement by party’s death, if right to sue sur- 

vives. 

2. Procedure where one of several plaintiffs or defen- 

dants dies and right to sue survives. 

3. Procedure in case of death of one of several plain- 

tiffs or of sole plaintiff. 

4. Procedure in case of death of one of several defen- 

dants or of sole defendant. 

5. Determination of question as to legal representative. 

6. No^ abatement by reason of death after hearing. 

7. Sui t not abated by marriage of female party. 

8. When plaintiff’s insolvency bars suit. 

Procedure where assignee fails to continue suit oi 

give security. 

9. Effect of abatement or dismissal. 

10. Procedure in case of assignment before final order 
in suit. 

11. Application 
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11. Application of Order to appeals.^ 

12. Application of Order to proceedings. 


ORDER XXIII. 

Withdrawal and Adjustment of Suits . 

1. Withdrawal of suit or abandonment of part of 

claim. 

2. Limitation law not affected by first suit. 

3. Compromise of suit. 

4. Proceedings in execution of decrees not affected. 


ORDER XX1Y. 

Payment into Court . 

1. Deposit by defendant of amount in satisfaction HF 

claim. 

2. Notice of deposit. 

3. Interest on deposit not allowed to plaintiff after 

notice. 

4. Procedure where plaintiff accepts deposit as satis- 

faction in part. 

o. Procedure where he accepts it as satisfaction in full. 


ORDER XXV. 

Secui-ity for Costs . 

I When security for costs may be required from plaijo- 
tiff . 

Residence out of British India. 

2. Effect of failure to furnish security. 


ORDER XXVI. 

Commissions . 

Commissions to examine witnesses . 

1. Cases in which Court may issue commission to ex- 
amine witness. 

2. Order 
89 • 



Civil Procedure. 


[act V 


Rules. 

2. Order for commission. 

3. Where witness resides within Court’s jurisdiction. 

4. Persons for whose examination commission may 

issue. 

5. Commission or Request to examine witness not w ith- 

in British India. 

6. Court to examine witness pursuant to commission. 

7. Return of commission with depositions of witnesses 

8. When depositions may be read in evidence. 

Commissions for local investigations. 

9. Commissions to make local investigations. 

10. Proceduie of Commissioner. 

Report and depositions to be evidence in suit. 
Commissioner may be examined in person. 

Commissions to examine accounts . 

11. Commission to examine or adjust accounts. 

12. Court to give Commissionei necessary instructions. 
Proceedings and leport to be evidence. 

Court may direct further inquiry. 

Commissions to mahe 'partitions . 

13. Commission to make partition of immoveable pro* 

perty. 

14. Procedure of Commissioner. 

General provisions. 

15. Expenses of commission to be paid into Court. 

16. Powers of Commissioners. 

17. Attendance and examination of witnesses before 

Commissioner. 

18. Parties to appear before Commissioner. 


ORDER XXVII. 

Suits by or against the Government or Public Officers in 
their official capacity . 

1. Suits by or against Government. 

2. Persons authorized to act for Government. 

3* Plaints in suits by or against Government. 

4. Agent for Government to receive process. 
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5. Fixing of day for appearance on behalf of Govern- 

ment. 

6. Attendance of person able to answer questions re- 

lating to suit against Government. 

7. Extension of time to enable public officer to make 

reference to Government. 

8. Procedure in suits against public officer. 


ORDER XXVIII. 

Suits by or against Military Men . 

1. Officers or soldiers who cannot obtain leave may 

authorize any person to sue ox defend for them. 

2. Pei sons so authorized may act personally or ap- 

point pleader. 

3. Service on person so authorized, or on his pleader, 

to be good service. 


ORDER XXIX. 


Suits by or against Corporations . 


1 . 

2 . 

3. 


Subscription and verification of pleading. 

Service on corporation. 

Power to require personal attendance of officer of 
corporation. 


ORDER XXX. 

Suits by or against Firms and Persons carrying on busi- 
ness m names other than their own . 

1. Suing of partners in name of firm. 

2. Disclosure of partners’ names. 

3. Service. 

4. Right of suit on death of partner, 
o. Notice in what capacity served. 

6. Appearance of partners. 

7. No appearance except by partners . 

8. Appearance under protest 

9. Suits between co-partners. 

10. Suit against person carrying on business in name 
* other than his own. 

ORDER XXXI. 
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ORDER XXXI. 

Suits by or against Trustees , Executors and Administrators- 
Ui LiiS' 

1. Representation of beneficiaries in suits concerning- 

property vested m trustees, etc. 

2. Joinder of trustees, executors and administrators. 

3. Husband of married executrix not to join. 


ORDER XXXII. 

Suits by or against Mvnors and Persons of Unsound Mrnd . 

1. Minor to sue by next friend. 

2. Whpre suit is instituted without next friend, plaint 

to be taken off the file. 

3. Guardian for the suit to be appointed by Court for 

minor defendant. 

4. Who may act as next friend or be appointed guar- 

dian for the suit. 

5. Repiesentation of minor by next friend or guardian 

for the suit. 

6. Receipt by next friend or guardian for the suit of 

property under decree for minor. 

7. Agreement or compromise by next friend or guard- 

ian for the suit, 

8. Retirement of next friend. 

9. Removal of next friend. 

10. Stay of proceedings on removal, etc., of next friend. 

11. Retirement, removal or death of guardian for the- 

suit. 

12. Cojirse to be followed by minor plaintiff or appli- 

cant on attaining majority. 

13. Where minor co-plaintiff attaining majority desires. 

to repudiate suit. 

14. Unreasonable or improper suit. 

15. Application of rules to persons of unsound mind. 

1C. Saying for Piinces and Chiefs. 


ORDER XXX1I1. 

Suits by Paupers. 

1. Suits may be instituted in forma pamperis . 

2. Contents of application. 

3. Presentation of application. 

4. Examination of applicant. 
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If presented by agent. Court may Older applicant 
to be examined by commission. 

5. Rejection of application. 

6. - Notice of day for receiving evidence of applicant’s 

pauperism. 

7. Procedure at bearing. 

8. Procedure if application admitted. 

9. Dispaupering. 

10. Costs where pauper succeeds. 

11. Procedure where pauper fails. 

12. Government may apply for payment of court-fees. 

13. Government to be deemed a party. 

14. Copy of decree to be sent to Collector. 

15. Refusal to allow applicant to sue as pauper to bar 

subsequent application of like nature. 

16. Costs. 


ORDER XXXIY. 

Suits relating to Mortgages of Immoveable Property. 

1. Parties to suits for foreclosure, sale and redemption. 

2. Preliminary decree in foreclosure-suit. 

3. Final decree in foreclosure-suit. 

Power to enlarge time. 

Discharge of debt. 

4. Preliminary decree in suit for sale. 

Power to decree sale in foreclosure-suit. 

5. Final decree in suit for sale. 

6. Recovery of balance due on mortgage. 

7. Preliminary decree in redemption-suit. 

8. Final decree in redemption-suit. 

Power to enlarge time. 

9. Decree where nothing is found due or wher^ mort- 

gagee has been overpaid. 

30. Costs of mortgagee subsequent to decree. 

11. Right of mesne mortgagee to redeem and foreclose. 

12. Sale of property subject to prior mortgage. 

13. Application of proceeds. 

14. Suit for sale necessary to bring mortgaged property 

to sale. 

15". Charges. 


ORDER XXXY. 

* 

Interpleader . 

1. Plaint in interpleader-suit. 

2. Payment of thing claimed into Court. 

3. Procedure 
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3. Procedure where defendant is suing plaintiff. 

4. Procedure at first hearing. 

5. Agents and tenants may not institute interpleader- 

suits. 

6. Charge for plaintiff’s costs. 


ORDER XXXVI. 

Special Case . 

1. Power to state case for Court’s opinion. 

2. Where value of subject-matter must be stated. 

3. Agreement to be filed and registered as suit. 

4. Parties to be subject to Court’s jurisdiction. 

5. Hearing and disposal of case. 


ORDER XXXVII. 

Summary Procedure on N egotiable Instruments . 

1. Application of Order. 

2. Institution of summary suits .up on bills of exchange, 

etc. 

3. Defendant showing defence on merits to have leave 

to appear. 

4. Power to set aside decree. 

5. Power to order bill, etc., to be deposited with officer 

of Court. 

6. RecQvery of cost of noting non-acceptance of dis- 

honoured bill or note. 

7. Procedure in suits. 


ORDER XXXVIII. 

Arrest and Attachment before judgment . 

Arrest before judgment . 

1. Where defendant may be called upon to furnish 

security for appearance. 

2. Security. 

Procedure on application by surety to be discharged. 

4. Procedure 


24 



Civil Procedure. 


1908 .] 

Rules. 

4. Proceduie 'where defendant fails to furnish security 
or find fresh secuiity. 


Attachment be foie judgment . 

5. Where defendant may be called upon to furnish 

secuiity for production of property. 

6. Attachment where cause not shown or security not 

furnished. 

7. Mode of making* attachment. 

8. Investigation of claim to property attached before 

judgment. 

9. Removal of attachment when security furnished or 

suit “dismissed . 

10. Attachment before judgment not to affect rights of 

strangers, nor bar decree-holder from applying 
for sale. 

11. Property attached before -judgment not to be re- 

attached in execution of decree. 

12. Agricultural produce not attachable before judg- 

ment. 


ORDER XXXIX. 

Temporary Injunctions and Interlocutory Orders . 
Temporary injunctions . 

1. Cases in which temporary injunction may be 
granted. 

2. Injunction to restrain repetition or continuance of 
breach. 

8. Before granting injunction, Court to direct notice 
to opposite party. 

4. Order for injunction may be discharged, varied or 

set aside. 

5. Injunction to corporation binding on its officer*. 

Interlocutory orders. 

<5. Power to order interim sale. 

7. Detention, preservation, inspection, etc., of subject 

matter of suit. J 

8. Application for such orders to be after notice. 

9. When party may be put in immediate possession of 

land the subject-matter of suit. 

10. Deposit of money, etc., in Court. 

ORDER XL 
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ORDER XL. 


Appointment of Receivers, 


KUTiES . 

1. Appointment of xeceiveis. 

2. Remuneration. 

3. Duties. 

4. Enforcement of receiver’s duties. 

5. When Collecioi may be appointed receive. 1 . 


ORDER XLI. 

Appeals from Original Deciees . 

1. For m of appeal. 

What to accompany memorandum. 

Contents of memorandum. 

2. Grounds which may be taken in appeal. 

3. Rejection oi amendment of memorandum. 

4. One of several plaintiffs or defendants may obtain 

reversal of whole decree where it proceeds on 
ground common to all. 

Stay of proceedings and of execution . 

5. Stay by Appellate Court. 

Stay by Court which passed the decree. 

6. Security in case of order for execution of decree ap- 

pealed from. r 

7. No security to be required from the Government or 

a public officer in certain cases. 

8. Exercise of powers in appeal from order made in. 

execution of decree. 


Procedure on admission of appeal. 

9. Registry of memorandum of anneal 
Register of appeals. 

10. Appellate Court may require appellant to furnish 

security for costs. 

Where appellant resides out of British India. 

11. Power^to dgnuss appeal without sending notice to 

'? a ' y for bearing appeal. 

IS. A PP a ^£CW to giro notice to Court .W decree 
Transmission of papers to Appellate Court. 
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Copies of exhibits in Court whose decree appealed 
from. 

14. Publication and service of notice of day for hearing 

appeal. 

Appellate Court may itself cause notice to be served. 

15. Contents of notice. 

Procedure on hearing . 

16. Right to begin. 

IT. Dismissal of appeal for appellant’s default. 
Hearing appeal ex parte. 

18. Dismissal of appeal where notice not served in con- 

sequence of appellant’s failure to deposit costs. 

19. Re-admission of appeal dismissed for default. 

20. Power to adjourn hearing, and direct persons appear- 

ing interested to be made respondents. 

21. Re-hearing on application of respondent against 

whom ex parte decree made. 

22. Upon hearing, respondent may object to decree as if 

he had preferred separate appeal. 

Form of objection and provisions applicable thereto. 

23. Remand of case by Appellate Court. 

24. Where evidence on record sufficient. Appellate Court 

may determine case finally. 

2$. Where Appellate Court may frame issues and refer 
them for trial to Court whose decree appealed 
from. 

26. Findings and evidence to be put on record. 
Objections to finding. 

Determination of appeal. 

27. Production of additional evidence in Appellate 

Court. 

28. Mode of taking additional evidence. 

29. Points to be defined and recorded. 

Judgment in appeal . 

30. Judgment when and where pronounced. 

31. Contents, date and ’ signature of judgment. 

32. What judgment may direct. 

33. Power of Court of Appeal. 

34. Dissent to be recorded. 

Decree in appeal. 

36. Date and contents of decree. 

J udge dissenting from judgment need not sign 
decree. 

36. Copies 
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86. Copies of judgment and decree to be furnished to 
parties. 

37. Certified copy of decree to be sent to Couit whose 
decree appealed from. 


ORDER XLII. 

Appeals from. Appellate Decrees. 

1. Procedure. 


ORDER XLIII. 

Appeals from Orders. 

1. Appeals from orders. 

2. Procedure. 


ORDER XLIY. 

Pauper Appeals 

1. Who may appeal as pauper. 

Procedure on application for admission of appeal. 

2. Inquiry into pauperism. 


ORDER XLV. 

Appeals to the King in Council. 
t. “ Decree ” defined. 

2. Application to Court whose decree complained of, 

3. Certificate as to value or fitness. 

4. Consolidation of suits. 

5. Remission of dispute to Court of first instance. 

6. Effect^ of refusal of certificate. 

7. Security and deposit required on grant of certificate. 

8. Admission of appeal and procedure thereon. 

H. Revocation of acceptance of security. 

9A. Power to dispense with notices in case of deceased 
parties. 

10. Power to order further security or payment. 

11. Effect of failure to comply with order. 

12. Refund of balance deposit. 

13. Powers of Court pending appeal. 
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Rules. 

14. Increase of security found inadequate. 

15. Procedure to enfoice orders of King in Council. 
18. Appeal from order relating to execution. 


ORDER XLVI. 

Reference . 

1. Reference of question to High. Court. 

2. Court may pass decree contingent upon decision of 

High Court. 

8. Judgment of High Court to be transmitted, and case 
disposed of accordingly. 

4. Costs of reference to Higli Court. 

5. Power to alter, etc., decree of Court making 

reference. 

6. Power to xefer to Higli Court questions as to juris- 

diction in small causes. 

7. Power to District Court to submit for revision pro- 

ceedings bad under mistake as to jurisdiction in 
small causes. 


ORDER XLYII. 

Review . 

1. Application for review of judgment. 

2. To wbom applications for review may be made. 

3. Eorm of applications for review. 

4. Application where rejected. 

Application where granted . 

5. Application for review in Court consisting of two 

or more Judges. 

6. Application where rejected. 

7. Order of rejection not appealable. 

Objections to order granting application. 

8. Registry of application granted, and order for id 

hearing. 

9. Bar of certain applications. 


ORDER XIiYIII. 

Miscellaneous . 

1. Process to be served at expense of party issuing. 
Costs of service. 


2. Orders 
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Rules. 

2. Orders and notices tow served. 

3. TTse of forms in appendices. 


ORDER XLIX. 

Chartered High Courts. 

1. Who may serve process of High Courts. 

2. Saving in respect of Chartered High Courts. 

3. Application of rules. 


ORDER L. 

Provincial Small Cause Courts. 

1. Provincial Small Cause Courts. 


ORDER LI. 

Presidency Small Cause Courts. 
1. Presidency Small Cause Courts. 


Appendices to the First Schedule. 
Forms. 

A. — Pleadings. 

1. Titles of suits. 

2. Description of parties in particular cases. 

3. Plaints. 

4. Written statements. 

B. — Process. 

C. — Discovert, Inspection and Admission. 

D. — Decrees. 

E. — Execution. 

F. — Supplemental Proceedings. 

Gv — A ppeal, Reference and Review. 

H. — Mrs CELLANEOUS . 
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THE FIRST SCHEDULE. 


ORDER I. 


Parties to Suits . 

1. All persons may be joined in one suit as plaintiffs in 
whom any right to relief in respect of or arising out of the 
same act or transaction or series of acts or transactions is 
alleged to exist, whether jointly, severally or in the alter- 
native, where, if such persons brought separate suits, any 
common question of law or fact would arise. 

2. Where it appears to the Couit that any joinder of 
plaintiffs may embariass oi delay the tiial of the suit, the 
Couit may put the plaintiffs to their election oi order 
separate trials or make such other order as may be expedient. 

3. All persons may be joined as defendants against 
whom any right to relief in respect of or arising out of the 
same act or tiansaction or series of acts or transactions is 
alleged to exist, whether jointly, severally or in the alter- 
native, -^heie, if separate suits were brought against such 
persons, any common question of law or fact would aiise. 

4. Judgment may be given without any amendment — 

(a) for such one or more of the plaintiffs as may be 
found to be entitled to relief, for such relief as 
he or they may be entitled to ; 

( b } against such one or more of the defendants as may 
be found to be liable, according to their respec- 
tive liabilities. 

5. It shall not be necessary than every defendant shall 
be interested as to all the relief claimed in any suit against 
him. 

6 . The plaintiff may, at his option, join as parties to 
the same suit all or any of the persons severally, or jointly 
and severally, liable on any one contract, including parties 
to bills of exchange, hundis and promissory notes. 

7. Where the plaintiff is in doubt as to the person from 
whom he is entitled to obtain redress, he may join two or 
more defendants in order that the question as to which of 
the defendants is liable, and to what extent, may be deter- 
mined as between all parties. 

8 . (f) Where there are numerous persons having 
same interest in one suit, one or more of such persons may, 
with the pei mission of the Court, sue or be sued, or may 
defend, 'in such suit, on behalf of or for the benefit of all 

persons 
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and non- 
joinder. 


Suit in name 
of wrong 
plaintiff. 


Court may 
strikeout 
or add 
parties. 


Where de- 
fendant 
added, plaint 
to be amend- 
ed. 


Conduct of 
suit. 


[act V 

persons so interested. But the Court shall in such case 
give, at the plaintiff’s expense, notice of the institution of 
the suit to all such persons either by personal service or, 
where from the number of persons or any other cause such 
service is not reasonably piacticable^ by public advertise- 
ment, as the Court in each case may direct. 

( 2 ) Any person on whose behalf or for whose benefit a 
suit is instituted or defended under sub-rule (2) may apply 
to the Court to be made a party to such suit. 

9 . No suit shall be defeated by reason of the misjoin- 
der or nonjoinder of parties, and the Court may in every 
suit deal with the matter in controversy so far as regards 
the rights and interests of the parties actually before it. 

10 . ( 1 ) Where a suit has been instituted in the name of 
the wrong person as plaintiff or where it is doubtful whether 
it has been instituted in the name of the right plaintiff, the 
Court may at any stage of the suit, if satisfied that the suit 
has been instituted through a bond fide mistake, and that it 
is necessary for the determination of the leal matter in 
dispute so to do, order any other person to be substituted 
or added as plaintiff upon such terms as the Court thinks 
just. 

( 2 ) The Court may at any stage of the proceedings, 
either upon or without the application of either party, and 
on such terms as may appear to the Court to be just, order 
that the name of any party improperly joined, whether as 
plaintiff or defendant, be struck out, and that the name of 
any person who ought to have been joined, whether as 
plaintiff or defendant, or whose presence before the Court 
may he necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the ques- 
tions involved in the suit, he added. 

( 3 ) No person shall be added as a plaintiff suing with- 
out a next friend or as the next friend of a plaintiff under 
any disability without his consent. 

(4) Where a defendant is added, the plaint shall, unless 
the Court otherwise directs, be amended in such manner 
as may be necessaiy, and amended copies of the summons 
and of the plaint shall be served on the new defendant and, 
if the Court thinks fit, on the original defendant. 

(d) Subject to the provisions of the Indian Limitation XV of 1877- 
Act, 1877, section 22, the proceedings as against any person 
added as defendant shall be deemed to have begun only on 
the service of the summons. 

11 . The Court may give the conduct of the suit to such 
person as it deems proper. 

12 . (2) Where 

l See now the Indian Limitation Act, 1908 (IX of 1908), a. 29, 

Vol. VI of General Acte. ' h 
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12. {P Where there are more plaintiffs than one, any Appearance 
one or more of them may be authorized by any other of 

them to appear, plead or act for such other in any pio- p lainti g s or 
eeeding; and in like manner, where there are more defend- defendants 
ants than one, any one or more of them may be authorized for others, 
by any other of them to appear, plead or act for such other 
in any proceeding. 

[2) The authority shall be in writing signed by the 
party giving it and shall be filed in Court. 

13. All objections on the ground of nonjoinder or mis- Objections as 
joinder of parties shall be taken at the earliest possible enjoin- 
opportunity and, in all cases where issues are settled, at or ? 0 e ^^ r mis ’ 
before such settlement, unless the ground of objection has 
subsequently arisen, and any such objection not so taken 

shall be deemed to have been waived. 


ORDER II. 


Frame of Suit. 

1. Every suit shall as far as practicable be framed so 
as to afford ground for final decision upon the subjects hr 
dispute and to prevent further litigation concerning them. 

2. ( 1 ) Every suit shall include the whole of the claim 
which the plaintiff is entitled to make in respect of the 
cause of action; but a plaintiff may relinquish any portion 
of his claim in order to bring the suit within the jurisdic- 
tion of any Court. 

(2) Where a plaintiff omits to sue in respect of, or inten- : 
tionally relinquishes, any portion of his claim, Ke shall not : 
afterwards sue in respect of the portion so omitted or 1 
relinquished. 

(3) A person entitled to more than one relief in respect 1 
of the same cause of action may sue for all or any of such 1 
reliefs; but if he omits, except with the leave of the Court, 
to sue for all such reliefs, he shall not afterwards sue for 
any relief so omitted. 

Explanation. — For the purposes of this rule an obliga- 
tion and a collateral security for its performance and suc- 
cessive claims arising under the same obligation shall be 
deemed respectively to constitute but one cause of action. 

Illustration. 

A lets a house to £ at a yearly rent of Es. 1,200. The rent for the 
whole of the years 1906, 1906 and 1907 is due and unpaid. A sues B in 
1908 only for the rent due for 1906. A shall not afterwards sue B for 
the rent due for 1905 or 1907. 

8. (1) Save 
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3. (1) Save as otherwise provided, a plaintiff may unite 
in the same suit several causes of action against the same 
defendant, or the same defendants jointly; and any plaintiffs 
having causes of action in which they are jointly interested 
against the same defendant or the same defendants jointly 
may unite such causes of action in the same suit. 

(2) Where causes of action are united, the jurisdiction 
of the Court as regards the suit shall depend on the amount 
or value of the aggregate subject-matters at the date of 
instituting the suit. 

4. cause of action shall, unless with the leave of the 
Court, he joined with a suit for the recovery of immoveable 
property, except — 

(a) claims for mesne profits or arrears of rent in respect 

of the property claimed or any part thereof; 

(b) claims for damages for breach of any contract 

under which the property or any part thereof 

is held; and 

(c) claims in which the relief sought is based on the 

same cause of action : 

Provided that nothing in this rule shall be deemed to 
prevent any party in a suit for foreclosure or redemption 
from asking to be put into possession of the mortgaged 
property. 

5. No claim by or against an executor, administrator or 
heir, as such, shall be joined with claims by or against him 
personally, unless the last-mentioned claims are alleged to 
arise with reference to the estate in respect of which the 
plaintiff or defendant sues or is sued as executor, adminis- 
trator or heir, or are such as he was entitled to, or liable 
for, jointly with the deceased person whom he represents. 

®. Where it appears to the Court that any causes of 
action joined in one suit cannot be conveniently tried or 
disposed of together, the Court may order separate trials or 
make such other order as may be expedient. 

7. All objections on the ground of misjoinder of causes 
of action shall he taken at the earliest possible opportunity 
and, m all cases where issues are settled, at or before such 
settlement, unless the ground of objection has subsequently 
arisen, and any such objection not so taken shall be deemed 
to have been waived. 


ORDER III. 

Recognized Agents and Pleaders . 

1. Amy appearance, application or act in or to any Court, 
required or authorized by law to be made or done by a 
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party in such. Court, may, except where otherwise expressly recognized 
provided by any law for the time being in force, be made pf^ade^ 
or done by the party in person, or by his recognized agent, p 
or by a pleader duly appointed to act on his behalf : 

Provided that any such appearance shall, if the Court so 
directs, be made by the party in person. 

2. The recognized agents of parties by whom such Recognized 
appearances, applications and acts may be made or done a § euts * 

** are — 

(а) persons holding powers-of-attorney, authorizing 

them to make and do such appearances, applica- 
tions and acts on behalf of such parties; 

(б) persons carrying on trade or business for and in 

the names of parties not resident within the local 
limits of the jurisdiction of the Court wirkin 
which limits the appearance, application or act 
is made or done, in matters connected with such 
trade or business only, where no other agent is 
expressly authorized to make and do such ap- 
pearances, applications and acts. 

3. ( 1 ) Processes served on the recognized agent of a Service of 
party shall be as effectual as if the same had been served P roces ® °* 
on the party in person, unless the Court otherwise directs. ^^ ize 

( 2 ) The provisions for the service of process on a party 
to a suit shall apply to the service of process on his recog- 
nized agent. 

4. ( 1 ) The appointment of a pleader to make or do any Appointment 

appearance, application or act for any person shall be in of pleader, 
writing, and shall be signed by such person or by his le- 
cognized agent or by some other person duly authorized by 
power-of-attorney to act in this behalf. # 

( 2 ) Every such appointment, when accepted by a 
pleader, shall be filed in Court, and shall be considered to 
be in force until determined with the leave of the Court, by 
a writing signed by the client or the pleader, as the case 
may be, and filed in Court, or until the client or the 
pleader dies or until all proceedings in the suit are ended 
so far as regards the client. 

(3) No advocate of any High Court established under 
24 & 25 Viet., the 1 Indian High Courts Act, 1861, or of any Chief Court, 

104 * and no advocate of any other High Court who is a barrister, 
shall be required to present any document empowering him 
to act. 

5. Any process served on the pleader of any party or gervioe*f 
left at the office or ordinary residence of such pleader, and process on 

whether P leader - 


1 See now the Government of India Act, 1915 (5 & 6 Geo. 5, 

c. 61). r 
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whether the same is for the personal appearance of the party 
or not, shall be presumed to be duly communicated ana 
made known to the party whom the pleader represents, and, 
unless the Court otherwise directs, shall be as effectual for 
all purposes as if the same had been given to or seived on 
the party in person. 

6. (2) Besides the recognized agents described in rule 
2 any person residing within the jurisdiction of the Comt 
may be appointed an agent to accept service of process. 

1 2) Such appointment may be special or general and 
shall be made by an instrument in writing signed by the 
principal, and such instrument oi, if the appointment is 
general, a certified copy thereof shall be filed in Court. 


ORDER IV. 

Institution of Suits , 

1. (1) Eveiy suit shall be instituted by presenting a 
plaint to the Court or such officer as it appoints in this 
behalf. 

(2) Every plaint shall comply with the rules contained 
in Orders V I and VII, so far as they are applicable. 

2. The Court shall cause the particulars of eveiy suit 
to be entered in a book to be kept for the purpose and called 
the register of civil suits. Such entries shall be numbered 
in every year according to the order in which the plaint:* 
are admitted. 


ORDER V. 

Issue and Service of Summons . 

Issue of Summons . 

1. (2) When a suit has been duly instituted a summons 
may be issued to the defendant to appear and answer the 
claim on a day to be therein specified : 

Provided that no such summons shall be issued when the 
defendant has appeared at the presentation of the plaint 
and admitted the plaintiff's claim. 

(2) A defendant to whom a summons has been issued 
under sub-rule (2) may appear — 

(а) in person, or 

(б) by a pleader duly instructed and able to answer all 

material questions relating to the suit, or 

(°) by 


Suit to bo 
commenced 
by plamt. 


Register of 
suits. 
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(c) by a pleader accompanied by some person able to 
answer all such questions. 

(J) Every sucb summons shall be signed by the Judge 
or such officer as be appoints, and shall be sealed with the 
seal of the Court. 


2. Every summons shall be accompanied bj a cooy oi Copyorstate- 

the plaint or> if so permitted, bv a concise statement. meat 

x * annexed to 

summons. 

3. (1) Where the Court sees reason to require the per- Court may 

■sonal appearance of the defendant, the summons shall order order defend- 
him to appear in person in Court on the day therein Si Appear* 
specified. m perbon. 

(2) Where the Court sees reason to require the pei sonal 
appearance of the plaintiff on the same day, it shall make 
an order for such appeal ance. 


4. Xo paitv shall be ordeied to appear in person unless No party to 
he resides — ke ordered 

to appear in 

(а) within the local limits of the Court's ordinary person un- 

original jurisdiction, or ^^sident 

(б) without such limits but at a place less than fifty or ^ 1T1 

(where there is railway or steamer communica- 
tion or other established public conveyance ior 
five-sixths of the distance between the place 
where he resides and the place where the Court is 
situate) less than two hundred miles distance" 
from the court-house. 


5. The Court shall determine, at the time of issuing the Summons to 
summons, whether it shall be for the settlement of issues 
only, or for the final disposal of the suit; and the summons 0 r for final 
shall contain a direction accordingly : disposal. 

Provided that, in eveiy suit heard by a Court of Small 
Causes, the summons shail be for the mual disposal of the 
suit. 


6. The day for the appearance of the defendant shall Fixing day 
be fixed with leference to the cuuent business of the Court, 

the place of residence of the defendant and the time neces- fendant. 
sary for the service of the summons ; and the day shall be 
so fixed as to allow the defendant sufficient time to enable 
him to appear and answer on such day. 

7. The summons to appear and answer shall order the Summons to 
defendant to produce all documents -in his possession or defend- 
power upon which he intends to rely in support of his case, d£oe docu- 
ments relied 

, on by him. 

6. Where the summons is for the final disposal of the On issue of 

suit, it shall also direct the defendant to produce, on the summons for 

r ^ final disposal, 
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^L“ dar ^t° day fixed for Ms appearance, all witnesses upon whose evi- 

^ducehM ^ ence be intends to rely in support of Ms case. 

witnesses. 


Service of Summons. 


Delivery or 9. (J) Where the defendant resides within the jurisdic- 
of^^aons 1 tion the Court in which the suit is instituted, or has an 
for service, agent resident within that jurisdiction who is empowered 
to accept the service of the summons, the summons shall, 
unless the Court othexwise directs, he delivered or sent to 
the proper officer to he served by him or one of his subor- 
dinates. 

(2) The proper officer may be an officer of a Court othei 
than that in which the suit "is instituted, and, where he is 
such an officer, the summons may he sent to him hy post or 
in such other manner as the Couit may direct. 

ilode of ser- io. Service of the summons shall he made by delivering 
or tendering a copy thereof signed hy the Judge or such 
officer as he appoints in this behalf, and sealed with the 
seal of the Court. 


Seivice on 
several de- 
fendants 


11. Save as othexwise prescribed, where there are more 
defendants than one, service of the summons shall he made 
on each defendant. 
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12. Wherever it is piacticable, service shall he made on 
the defendant in person, unless he has an agent empowered 
to accept service, in which case service on such agent shall 
be sufficient. 


13. (1) In a suit relating to any business or work against 
a pei son who does not reside within the local limits of the 
jurisdiction of the Court from which the s umm ons is issued, 
service on any manager or agent, who, at the time of ser- 
vice, personally carries on such business or work for such 
person within such limits, shall he deemed good service. 

(2) For the purpose of this rule the master of a ship, 
shall be deemed to be the agent of the owner or charterer- 

14. Where in a suit to obtain relief respecting, or com- 
pensation for wrong to, immoveable property, service can- 
not be made on the defendant in person, and the defendant 
has no agent empowered to accept the service, it may be 
made on any agent of the defendant in charge of the pro- 
perty. 

15. Where in any suit the defendant cannot be found 

and has no agent empowered to accept service of the sum- 
mons on his behalf, service may be made on any adult male 
member of the family of the defendant who is residing 
with him. * 
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Explanation . — A servant is not a member of the family 
within the meaning*of this rule. 

16 . Where the serving officer delivers or tenders a copy Person served 
of the summons to the defendant personally, or to an agent now^gment. 
or other person on his behalf, he shall require the signature 

of the person to whom the copy is so delivered or tendered 
to an acknowledgment of service endorsed on the original 
■summons. 

17 . Where the defendant or his agent or such other per- Procedure 
eon as aforesaid refuses tc^sign the acknowledgment, or defect 
where the serving officer, after using all due and reasonable t0 ao ^ p ^ se8 
diligence, cannot find the defendant, and there is no agent service, or 
empowered to accept service of the summons on his behalf, cannot be 
nor any other person on whom service can be made, the found * ■ 
serving officer shall affix a copy of the summons on the 

•outer door or some other conspicuous part of the house in 
which the defendant ordinarily resides or carries on busi- 
ness or personally works for gain, and shall then return the 
original to the Court from which it was issued, with a report 
endorsed thereon or annexed thereto stating that he has so 
affixed the copy, the circumstances under 'which he did so, 
and the name and address of the person (if any) by whom 
"the house was identified and in whose presence the copy 
was affixed. 

18 . The serving officer shall, in all cases in which the Endorsement 

•summons has been served under rule 16, endorse or annex, of time and 
or cause to be endorsed or annexed, on or to the original of 

summons, a return stating the time when and the manner 

in which the summons was served, and the name and 
address of the person (if any) identifying the person served 
and witnessing the delivery or tender of the summons. 

19 . Where a summons is returned under rule 17, the Examination 
Court shall, if the return under that rule has not* been veri- of serving 
fied by the affidavit of the serving officer, and may, if it offioer * 
has been so verified, examine the serving officer on oath, or 

cause him to be so examined by another Court, touching 
his proceedings, and may make such further inquiry in the 
matter as it thinks fit; and shall either declare that the 
summons has been duly served or order such service as it 
thinks fit. 

20. (I) Where the Court is satisfied that there is Substituted 
Teason to believe that the defendant is keeping out of the service 
way for the purpose of avoiding service, or mat for any 

other reason the summons cannot be served in the 
ordinary wav, the Court shall order the summons to be 
served by affixing a copy thereof in some conspicuous place 
in the Court-house, ana also upon some conspicuous part of 
the house (if any) in which the defendant is known to have 

last 
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last resided or carried on business or personally worked for 
gain, or in suck otker manner as tke Court tkinks fit. 

{2) Service substituted by order of tke Court shall be 
as effectual as if it kad been made on tke defendant per- 
sonally. 

(3) Where service is substituted by order of tke Court,, 
tke Court skall fix suck time for tke appearance of tke de- 
fendant as tke ease may require. 


Service of 
summons 
where defen- 
dant resides 
within juris- 
diction of 
anothe ' Court. 


21. A summons may be sent by tke Court by which it 
is issued, whether within or without the province, either by 
one of its officers or by post to any Court (not being tke 
High Court) having jurisdiction in tke place wkere tke 
defendant resides. 


Service with- 
in Presidency- 
towns and 
Rangoon, of 
summons is- 
sued by 
Courts out- 
side. 

Duty of 
Court to 
which sum- 
mons is sent. 


Service on 
defendant in 
prison. 


22. Where a summons issued by any Court established 
beyond the limits of the towns of Calcutta, Madras, Bombay 
and Rangoon is to be served within any such limits, it shall 
be sent to the Court of Small Causes within whose juris- 
diction it is to be served. 

23. The Court to which a summons is sent under rule 
21 or rule 22 skall, upon receipt thereof, proceed as if it 
had been issued by suck Court and shall then return the 
summons to the Court of issue, together with the record 
(if any) of its proceedings with regard thereto. 

24. Where tke defendant is confined in a prison, tke 
summons skall be delivered or sent by post or otherwise to 
tke officer in charge of tke prison for service on tke defend- 
ant. 


Service where 25. Where the defendant resides out of British India 
resides out of .has no agent in British India empowered to accept 
British India service, the summons shall be addressed to the defendant 
and has no at the place where he is residing and sent to hi-m by post, 

agent. if there is postal communication between suck place and 

tke place where tke Court is situate. 

26. Wkere — 

(a) in the exercise of any foreign jurisdiction vested' 
in His Majesty or in tke Governor General in 
Council, a Political Agent has been appointed, 
or a Court has been established or continued, with 
power to serve a summons issued by a Court, 
under this Code in any foreign territory in 
which tke defendant resides, or 
1 [(6) tke Governor General in Council has, by notifi- 
cation, in tke Gazette of India, declared, in 
_ respecir 


Service in 
foreign, terri- 
tory through 
Political 
Agent or 
Court. 


jug 

no 


^ and Sch. I of the Second Bepealjng and Amend- 
Act, 1914 (17 of 1914), Genl. Acta, Vol. VIII. 
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respect of any Court situate in any such territory 
and not established or continued in -the exercise 
of any such jurisdiction as aforesaid, that 
service by such Court of any summons issued 
by a Court under this Code shall be deemed to 
be valid service,] 

the summons may be sent to such Political Agent or Court, 
by post or otherwise? for the purpose of being served upon 
the defendant; and, if the Political Agent or Court returns 
the s ummo ns with an endorsement signed by such Political 
Agent or by the Judge or other officer of the Court that 
the summons has been served on the defendant in manner 
hereinbefore directed, such endorsement shall be deemed to 
be evidence of service. 

27. Where the defendant is a public officer (not belong- Service on 

mg to His Majesty’s military or naval forces or His civil public 
Majesty’s Indian Marine Service], or is the servant of a of 11 

railway company or local authority, the Court may, if it railway com- 
appears to it that the summons may be most conveniently panyorlo- 
so served, send it for service on the defendant to the head 9 8,1 authori- 
of the office in which he is employed, together with a copy y * 

to be retained by the defendant. 

28. Where the defendant is a soldier, the Court shall Service on 
send the summons for service to his commanding officer soldiers, 
together with a copy to be retained by the defendant. 

29. (7) Where a summons is delivered or sent to any ufcyofper- 
person for service under rule 24 , rule 27 or rule 28 ^ such son to whom 
person shall be bound to serve it, if possible, and to return 

it under his signature, with the written acknowledgment of sent for ser- 
the defendant, and such signature shall be deemed to be vice, 
evidence of service. 

(2) Where from any cause service is impossible, the 
summons shall be returned to the Court with a full state- 
ment of such cause and of the steps taken to procure service, 
and such statement shall be deemed to be evidence of non- 
service. 

SO. (1) The Court may, notwithstanding anything here- Substitution 
inbefore contained, substitute for a summons a letter signed of letter for 
by the Judge or such officer as he may appoint ha this behalf, summons - 
where the defendant is, in the opinion of the Court, of a 
rank entitling him to such mark of consideration. 

(2) A letter substituted under sub-rule (i) shall contain 
all the particulars required to be stated in a summons? and, 
subject to the provisions of sub-rule (3), shall he treated in 
all respects as a summons. 

(3) A 
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(3) A letter so substituted may be sent to tbe defendant 
by post or by a special messenger selected by tbe Court, or 
in any other manner which the Court thinks fit ; and, where 
the defendant has an agent empowered to accept service, 
the letter may be delivered oi sent to such agent. 


Pleading. 

Pleading to 
state mate- 
rial facts and 
not evidence. 


Forms of 
pleading. 


Particulars 
to be given 
where neces- 
sary. 


Further and 
better state- 
ment, or 
particulars 


Condition 

precedent 


Departure. 


Denial of 
contract. 


ORDER VI. 

Pleadings generally . 

1. “ Pleading ” shall mean plaint or written statement. 

2. Every pleading shall contain, and contain only, a 
statement in a concise form of the material facts on which 
the party pleading relies for his claim or defence, as the 
case may be, but not the evidence by which they are to be 
proved, and shall, when necessary, be divided into paia- 

a hs, numbered consecutively. Dates, sums and numbers 
be expressed in figures. 

3. The forms in Appendix A when applicable, and 
where they are not applicable forms of the like character, 
as nearly as may be, shall be used for all pleadings. 

4=. In all cases in which the party pleading relies on 
any misrepresentation, fraud, breach of trust, wilful default, 
or undue influence, and in all other cases in which parti- 
culars may be necessary beyond such as are exemplified in 
the forms aforesaid, particulars (with dates 'and items if 
necessary) shall be stated in the pleading. 

5. A further and better statement of the nature of the 
claim or defence, or further and better particulars of any 
matter stated in any pleading, may in all cases be ordered, 
upon such terms, as to costs and otherwise, as may be just. 

6 . Any condition precedent, the performance or occur- 
rence of which is intended to be contested, shall be dis- 
tinctly specified in his pleading by the plaintiff or defend- 
ant, as the case may be; and, subject thereto, an averment 
of the performance or occurrence of all conditions precedent 
necessary for the case of the plaintiff or defendant shall be 
implied in his pleading. 

7. "No pleading shall, except by way of amendment, 
raise any new ground of claim or contain any allegation of 
fact inconsistent with the previous pleadings of the party 
pleading the same. 

8. Where a contract is alleged in any pleading, a bare 
denial of the same by the opposite parly shall be construed 
only as a denial in fact of the express contract alleged or of 

the 
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the matters of fact from which the same may be implied, 
and not as a denial of the legality or sufficiency in law of 
such contract. 

9. Wherever the contents of any document are material. Effect of 

it shall be sufficient in any pleading to state the effect there- 0 

of as briefly as possible, without setting out the whole or 
any part thereof, unless the precise words of the document 
or any part thereof are material. 

10. Wherever it is material to allege malice, fraudulent Malice, 
intention, knowledge or other condition of the mind of any knowledge, 
person, it shall be sufficient to allege the same as a fact 6 * 
without setting out the circumstances from which the same 

is to be inferred. 

31. Wherever it is material to allege notice to any per- Notice, 
son of any fact, matter or thing, it shall be sufficient to 
allege such notice as a fact, unless the form or the precise 
teims of such notice, or the circumstances from which such 
notice is to be inferred, are material. 

12. Whenever any contract or any relation between any Implied con 
persons is to be implied from a series of letters or conversa- trsct > or re - 
tions or otherwise from a number of circumstances, it shall latl0n * 

be sufficient to allege such contract or relation as a fact, and 
to refer generally to such letters, conversations or circum- 
stances without setting them out in detail. And if in such 
case the person so pleading desires to rely in the alternative 
upon more contracts or relations than one as to be implied 
from such circumstances, he may state the same in the alter- 
native. 

13. Neither party need in any pleading allege any Presump- 
matter of fact which the law presumes in his favour or as tions of Iaw 
to which the burden of proof lies upon the other side unless 

the same has first been specifically denied (e.y., considera- 
tion for a bill of exchange where the plaintiff sues only on 
the bill and not for the consideration as a substantive 
ground of claim). 

14. Every pleading shall be signed by the party and Pleading to 
his pleader (if any) : Provided that where a party pleading be signed, 
is, by reason of absence or for other good cause, unable to 

sign the pleading, it may be signed by any person duly 
authorized, by him to sign the same or to sue or defend on 
his behalf. 

15. (2) Save as otherwise provided by any law for the Verification 
time being in force, every pleading shall be verified at the of pleadings, 
foot by the party or by one of the parties pleading or by 

some other person proved to the satisfaction of the Court 
to be acquainted with the facts of the case. 

( 2 ) The person verifying shall specify, by reference to 
the numbered paragraphs of the pleading, what he verifies 

of 

113 



Civil Procedure. [act v 


Striking out 
pleadings. 


Amendment 
of uleadings. 


Failure to 
amend after 
order. 


of Lis own knowledge and wLat Le verifies upon informa- 
tion received and believed to be true. 

S Tbe verification sball be signed by tLe person making 
shall state tLe date on wLicL and tLe place at which 
it was signed. 

16. TLe Court may at any stage of the proceedings 
order to be struck out or amended any matter in any plead- 
ing which may be unnecessary or scandalous or which may 
tend to prejudice, embarrass or delay the fair trial of the 
suit. 

17. TLe Court may at any bcage of the proceedings 
allow either party to alter or amend his pleadings in such 
manner and on such terms as may be just, and all such 
amendments shall be made as may be necessary for the 
purpose of determining the real creations in controversy 
between the parties. 

18. If a party who Las obtained* an order for leave to 
amend does not amend accordingly within the time limited 
for that purpose by the order, or if no time is thereby 
limited then within fourteen days from the date of the 
order, Le shall not be permitted to amend after the expira- 
tion of such limited time as aforesaid or of such fourteen 
days, as the case may be, unless the time is extended by the 
Court. 


ORDER VII. 


Plaint . 


Particulars xo 
be contained 
in plaint. 


1. The plaint shall contain the following particulars : — 

{a) the name of the Court in which the suit is 
brought ; 

b) the name, description and place of residence of 
the plaintiff ; 

(c) the name, description and place of residence of 
the defendant, so far as they can be ascertained ; 

( cl ) where the plaintiff or the defendant is a minor or 
a person of unsound mind, a statement to that 
effect ; 

( e ) the facts constituting the cause of action and when 
it arose; 

(/) the facts showing that the Court has jurisdiction; 

(ff) the relief which the plaintiff claims; 

\h) where the plaintiff has allowed a set-off or relin- 
quished a portion of his claim, the amount so 
allowed or relinquished; and 
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(i) a statement of the value of tie subject-matter of the 
suit for the purposes of jurisdiction and of court- 
fees, so far as the case admits. 

2. Where the plaintiff seeks the recovery of money, the In money 

plaint shall state the precise amount claimed: smts * 

But where the plaintiff sues for mesne profits, or for an 
.amount which will be found due to him on taking unsettled 
accounts between him and the defendant, the piaint shall 
state approximately the amount sued for. 

3. Where the subject-matter of the suit is immoveable Where he 
.property, the plaint shall contain a description of the pro- 

perty sufficient to identify it, and, in case such property can isimmove- 1 
be iaentified by boundaries or numbers in a record of settle- able proper- 
ment of survey, the plaint shall specify such boundaries oi t y* 
numbers. 

4. Where the plaintiff sues in a representative character When plain- 
the plaint shall show not only that he has an actual existing tiff siies as 
interest in the subject-matter, but that he has taken the ^P*® senta - 
steps (if any) necessary to enable him to institute a suit 
concerning it. 

5. The plaint shall show that the defendant is or claims Defendant’s 

to be interested in the subject-matter, and that he is liable interest and 
to be called upon to answer the plaintiff’s demand. sho\m 7 8 9 ^ be 

0. Where the suit is instituted after the expiration of Ground of 



7. Every plaint shall State specifically the relief which Relief to bo 
the plaintiff claims either simply or in the alternative, and specifically 
it shall not be necessary to ask for general or other relief stated * 
which may always be given as the Court may think just to 

the same extent as if it had been asked for. And the same 
rule shall apply to any relief claimed by the defendant in 
his written statement. 

8. Where the plaintiff seeks relief in respect of several Relief found- 
distinct claims or causes of action founded upon separate edonsepar- 
and distinct grounds, they shall be stated as far as may be ate 
separately and distinctly. 

9. (1) The plaintiff shall endorse on the plaint, or annex procedure on 
thereto, a list of the documents (if any) which he has pro- admitting 
duced along with it; and, if the plaint is admitted, shall P laint * 
present as many copies on plain paper of the plaint as there 

are defendants, unless the Court by reason of the length 
of the plaint or the number of the defendants, or for any 
other sufficient reason, permits him to present a like number 
of concise statements of the nature of the claim made, or of Concise 
the relief claimed in the suit, in which case he shall present statements, 
such statements. 


(2) Where 
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document on 
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tiff sues. 


(2) Where the plaintiff sues, or the defendant or any of 
the defendants is sued, in a representative capacity, # such 
statements shall show in what capacity the plaintiff or 
defendant sues or is sued. 

(3) The plaintiff may, by leave of the Court, amend 
such statements so as to make them correspond with the* 
plaint. 

(4) The chief ministerial officer of the Court shall sign 
such list and copies or statements if, on examination, he 
finds them to be correct. 

^O. (1) The plaint shall at any stage of ^ the suit be 
returned to be presented to the Court in which the suit 
should have been instituted. 

(2) On returning a plaint the Judge shall endorse there- 
on the date of its presentation and return, the name of the* 
party presenting it, and a brief statement of the reasons 
for returning it. 

11. The plaint shall be rejected in the following 
cases: — 


(а) whereat does not disclose a cause of action : 

(б) where the relief claimed is undervalued, and the 

plaintiff, on being required by the Court to 
correct the valuation within a time to be fixed 
by the Court, fails to do so : 

(c) where the relief claimed is properly valued, but 

the plaint is written upon paper insufficiently 
stamped, and the plaintiff, on being required 
by the Court to supply the requisite stamp- 
paper within a time to be fixed by the Court, 
fails to do so: 

(d) where the suit appears from the statement in the 

plaint to be barred by any law. 

12. Where a plaint is rejected the Judge shall record 
an order to that effect with the reasons for such order. 


18. The rejection of the plaint on any of the grounds 
hereinbefore mentioned shall not of its own force preclude 
the plaintiff from presenting a fresh plaint in respect of 
the same cause of action. 


Documents relied on in plaint . 


14. (1) Where a plaintiff sues upon a document in his 
possession or power, he shall produce it in Court when the 
• plaint 


This section has been applied to suits for the recovery of 
nader the Ohota Nagpur Tenancy Act 1908 (Ben. Act VI of 1908^ 
Bihar and Orissa Oode. 19 
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S laint is presented, and shall at the same time deliver the 
ocnment or a copy thereof to be filed with the plaint. 

(2) Where he relies on any other documents (whether in List of other 
his possession or power or not) as evidence in support of his documents, 
claim, he shall enter such documents in a list to be added or 
annexed to the plaint. 

15. Where any such document is not in the possession Statement in 
or power of the plaintiff, he shall, if possible, state in whose 
possession or power it is. Ms poss^ion 

or power. 

16 . Where the suit is founded upon a negotiable instru- Suits on lost 
ment, and it is proved that the instrument is lost, and an negotiable 
indemnity is given by the plaintiff, to the satisfaction 0 f mStramen 
the Court, against the claims of any other person upon such 
instrument, the Court may pass such decree as it would 
have passed if the plaintiff had produced the instrument in 
Court when the plaint was presented, and had at the 
same time delivered a copy of the instrument to be filed 
with the plaint. 

17 . (1) Save in so far as is otherwise provided by the Production of 
XVIII of bankers’ Books Evidence Act, 1891, where the document on shop-book. 
1391. which the plaintiff sues is an entry in a shop-hook or other 
account in his possession or power, the plaintiff shall pro- 
duce the book or account dt the time of filing the plaint, 
together with a copy of the entry on which he relies. 

(2) The Court, or such officer as it appoints in this Original en- 
behalf, shall forthwith mark the document ior the purpose try , 
of identification; and, after examining and comparing 
the copy with the original, shall, if it is found correct, 
certify it to be so and return the hook to the plaintiff and 
cause the copy to be filed. 

18 . (1) A document which ought to he produced in inadmissibi- 
Court by the plaintiff when the plaint is presented, or to ltty of docu- 
be entered in the list to be added or annexed to the plaint, « 

and which is not produced or entered accordingly, shall not, ^hen plaint 
without the leave of the Court, be received in evidence on filed, 
his behalf at the hearing of the suit. 

(2) Nothing, in this rule applies to documents produced 
for cross-examination of the defendant’s witnesses, or in 
answer to any case *et up "by the defendant or handed to a 
witness merely to refresh his memory. 

OBDEB Yin. 

Written Statement mi Set-off. 

1. The defendant may, and, if so required by the Court, written 
shall, at or before the first hearing or within such time as statement 

the 

1 General Acts, VoL IV. 
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the Court may permit, present a written statement of Inis 
defence. 

2. The defendant must raise by bis pleading all matters 
wbicb sbow tbe suit not to be maintainable, or tbat tbe 
transaction is either void or voidable in point of law, and all 
such grounds of defence as, if not raised, would be likely to 
take tbe opposite party by surprise, or would raise issues of 
fact not arising out of tbe plaint, as, for instance, fraud, 
limitation, release, payment, performance, or facts showing 
illegality. 

3. It shall not be sufficient for a defendant in his 
written statement to deny generally the grounds alleged 
by the plaintiff, but the defendant must deal specifically 
with each allegation of fact of which he does not admit the 
truth, except damages. 

4. Where a defendant denies an allegation of fact in the 
plaint, he must not do so evasively, but answer the point of 
substance. Thus, if it is alleged that he received a certain 
sum of money, it shall not be sufficient to deny that he 
received that particular amount, but he must deny that 
he received that sum or any part thereof, or else set out 
how much he received. And if an allegation is made with 
divers circumstances, it shall not he sufficient to deny it 
along with those circumstances. 

5. Every allegation of fact in the plaint, if not denied 
specifically or by necessary implication, or stated to be not 
admitted in the pleading of the defendant, shall be taken 
to be admitted except as against a person under disability : 

Provided that the Court may in its discretion require 
any fact so admitted to he proved otherwise than by such 
admission. 

6. (2) Where in a suit for the recovery of money the 
defendant claims to set-off against the plaintiff's demand 

_ any ascertained sum of money legally recoverable by him 
’ from the plaintiff, not exceeding the pecuniary limits of the 
jurisdiction of the Court, and both parties fill the same 
character as they fill in the plaintiff's suit, the defendant 
may, at the first hearing of the suit, but not afterwards 
unless permitted by the Court, present a written statement 
containing the particulars of the debt sought to be set off. 

( 2 ) The written statement shall have the same effect as 
a plaint in a cross-suit so as to enable the Court to pronounce 
a final judgment in respect both of the original claim and 
of the set-off: but this shall not affect the lien? upon t lie 
amount decreed, of any pleader in respect Of the costs pay- 
able to him under the decree. 

( 3 ) The 
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2 The rules relating to a written statement hy a cle- 
at apply to a written statement in answer to a claim 
of set-off. 


Illustrations . 

(a) A bequeaths Rs. 2,000 to B and appoints C his executor and resi- 
duary legatee. B dies and D takes out administration to B’s effects. C 
pays Rs. 1,000 as surety for D ,* then D sues C for the legacy. C cannot 
set-off the debt of Bs. 1,000 against the legacy, for neither C nor D fills 
the same character with respect to the legacy as they fill with respect to 
the payment of the Bs. 1,000. 

(b) A dies intestate and in debt to B. C takes out administration to 
A’s effects and B buys part of the effects from 0. In a suit for the 
purchase-money by C against B, the latter cannot set-off the debt against 
the price, for O fills two different characters, one as the vendor to B, in 
which he sues B, and the other as representative to A. 

(c) A sues B on a bill of exchange. B alleges that A has wrongfully 
neglected to insure B’s goods and is liable to him in compensation which 
he claims to set off. The amount not being ascertained cannot be set off. 

(d) A sues B on a bill of exchange for Bs. 500. B holds a judgment 
against A for Bs. 1,000. The two claims being both definite pecuniary 
demands may be set off. 

(e) A sues B for compensation on account of trespass. B holds a 
promissory note for Bs. 1,000 from A and claims to set off that amount 
against any sum that A may recover in the suit. B may do so, for, as 
soon as A recovers, both sums are definite pecuniary demands. 

(/) A and B sue C for Rs. 1,000. G cannot set off a debt due to him 
by A alone. 

(g) A sues B and C for Rs. 1,000. B cannot seb off a debt due to 
him alone by A. 

(h) A owes the partnership firm of B and G Rs. 1,000. B dies, 
leaving C surviving. A sues 0 for a debt of Bs. 1,500 due in his separate 
character. G may set off the debt of Bs. 1,000. 

7 . Where the defendant relies upon several distinct 
grounds of defence or set-off founded upon separate and 
distinct faets, they shall be stated, as far as may be, 
separately and distinctly. 

8. Any ground of defence which has arisen after the 
institution of the suit or the presentation of a written state- 
ment claiming a set-off may be raised by the defendant or 
plaintiff, as the case may be, in his written statement. 

9. No pleading subsequent to the written statement of 
a defendant other than by way of defence to a set-off shall 
be presented except by the leave of the Court and upon such 
terms as the Court thinks fit, but the Court may at any 
time require a written statement or additional written state- 
ment from any of the parties and fix a time for presenting 
the same. 

10. Where any party from whom a written statement 
is so required fails to present the same within the time 
fixed by the Court, the Court may pronounce judgment 
against him, or make such order in relation to the suit as it 
thinks fit. 

ORDER "IX. 
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ORDER IX. 

Appearance of Parties and Consequence of Non-appearance . 

1. On the day fixed in the summons for the defendant 
to appear and answer, the parties sliall be in attendance at 
the Court-house in person or by their respective pleaders, 
and the suit shall then be heard unless the hearing is ad- 
journed to a future day fixed by the Court. 

2. Where on the day so fixed it is found that the sum- 
mons has not been served upon the defendant in consequence 
of the failure of the plaintiff to pay the court-fee or postal 
charges (if any) chargeable for such service, the Court may 
make an order that the suit be dismissed: 

Provided that no such order shall be made although the 
summons has not been served upon the defendant, if on the 
day fixed for him to appear and answer he attends in person 
or by agent when he is allowed to appear by agent. 

3. Where neither party appears when the suit is called, 
on for hearing, the Court may make an order that the suit 
he dismissed. 

4. Where a suit is dismissed under rule 2 or rule 3, the 
plaintiff may (subject to the law of limitation) bring a fresh 
suit ; or he may apply for an order to set the dismissal aside, 
and if he satisfies the Court that there was sufficient cause 
for his not paying the court-fee and postal charges (if any) 
required within the time fixed before the issue of the sum- 
mons, or for his non-appearance, as the case may be, the- 
Court shall make an order setting aside the dismissal and 
shall appoint a day for proceeding with the suit. 

5 1 . [(1) Where, after a summons has been issued to 
the defendant, or tp one of several defendants, and return- 
ed unserved, the plaintiff fails, for a period of three months 
from the date of the return made to the Court by the 
officer ordinarily certifying to the Court returns made by the 
serving officers, to apply for the issue of a fresh summons 
the Court shall make an order that the suit be dismissed as 
against such defendant, unless the plaintiff has within the 
said period satisfied the Court that— 

(a) he has failed after using his best endeavours to 

discover the residence of the defendant who has 
not been served, or 

(b) such defendant is avoiding service of process, or 

(c) thcfre 

1 This sab-rale wfcS Substituted by s. 2 of the Code of Civil Proce- 
dure (Amendment) msb, 1920 (24 "of 1920), General Acts, Yol. IX. 
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(c) there is any oilier sufficient cause for extending 
the time, 

in which case the Court may extend the time for making 
such application for such period as it thinks fit.] 

(2) In such case the plaintiff may (subject to the law 
-of limitation) bring a fresh suit. 

6. (1) Where the plaintiff appears and the defendant Procedure 
•does not appear when the suit is called on for hearing, when only 

, S plaintiff ap- 

-then — pears. 

(а) if it is proved that the summons was duly served, ^^aidy" 

the Court may proceed ex parte; served. 

(б) if it is not proved that the summons was duly When sum- 

served, the Court shall direct a second sum- not ^ 
mons to be issued and served on the defendant ; whejfsum- 

(c) if it is proved that the summons was served on P 10113 served, 
the defendant, but not in sufficient time to ^ time? 1 
enable him to appear and answer on the day 
fixed in the summons, the Court shall post- 
pone the hearing of the suit to a future day to 
be fixed by the Court, and shall direct notice 
of such day to be given to the defendant. 

(2) Where it is owing to the plaintiff’s default that the 
summons was not duly served or was not served in sufficient 
time, the Court shall order the plaintiff to pay the costs 
occasioned by the postponement. 

7. Where the Court has adjourned the hearing of the 
suit ex parte, and the defendant, at or before such hearing, 
appears and assigns good cause for his previous non-ap- 
pearance, he may, upon such terms as the Court directs as 
to costs or* otherwise, be heard in answer to the suit as if 
he had appeared on the day fixed for his appearance. 

8. Where the defendant appears and the plaintiff does 
not appear when the suit is called on for hearing, the Court 
shall make an order that the suit be dismissed, unless the 
defendant admits the claim, or part thereof, in which case 
the Court shall pass a decree against the defendant upon 
such admission, and, where part only of the claim has been 
admitted, shall dismiss the suit so far as it relates to the 
remainder. 


Procedure 
where defen- 
dant appears 
on day of , 
adjourned 
hearing and 
assigns good 
cause for 
previous non- 
appearance. 

Procedure 
where defen- 
dant only 
appears. 


9. (I) Where a suit is wholly or partly dismissed under Decree 
Tule 8, the plaintiff shall he precluded from bringing a against plain, 
fresh suit in respect of the same cause of action. But he b £ de 1 | auIt 
may apply for an order to set the dismissal aside, and if 68 
he satisfies the Court that there was sufficient cause for his 
non-appearance when the suit was called on for hearing, 

the 
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the Court shall make an order setting aside the dismissal 
upon such terms as to costs or otherwise as it thinks fit,, 
and shall appoint a day for proceeding with the suit. 

(2) No order shall be made under this rule unless notice 
of the application has been served on the opposite party. 
Procedure m 10 . Where there are more plaintiffs than one, and one 
ease of non- or move 0 f them appear, and the others do not appear, the 
of one or° e Court may, at the instance of the plaintiff or plaintiffs ap- 
moreofse- pearing, permit the suit to proceed in the same way as if 
veral plain- all the plaintiffs had appeared, or make such order as it 
tlfe - thinks fit. 

Procedure m 11. Where there are more defendants than one, and one 

attendance of or more ^em a PP ear and the others do not appear, the 
one or more suit shall proceed, and the Court shall, at the time of pro- 
of several de- nouncing judgment, make such order as it thinks fit with 
fendants. respect to the defendants who do not appear. 

Consequence 12 . Where a plaintiff or defendant, who has been order- 
dance 1 e< ^ a PP ea ** in person, does not appear in person, or show 
out sufficient sufficient cause to the satisfaction of the Court for failing 
cause shomi, so to appear, he shall be subject to all the provisions of the 
ordered to f° re g°ing rules applicable to plaintiffs and defendants, re- 
appear m° spectively, who do not appear, 
person. 

Setting aside Decrees ex parte. 

decr^r^ar- 13. In any case in which a decree is passed ex parte 
te against against a defendant, he may apply to the Court by which the 
defendant. decree was passed for an order to set it aside; and if he 
satisfies the Court that the summons was not duly served, 
or that he was prevented by any sufficient cause from ap- 
pearing when the suit was called on for hearing, the Court 
shall make an order setting aside the decree as against him 
upon such terms as to costs, payment into Court or other- 
wise as it thinks fit, and shall appoint a day for proceed- 
ing with the suit : 

Provided that where the decree is of such a nature that 
if cannot be set aside as against such defendant only it may 
be set aside as against all or any of the other defendants 
also. 

No decree to 14 . jNTo decree shall be set aside on any such application 
miTout 8 ^ as a ^ oresa id unless notice thereof has been served on the 
tice to oppo* opposite party . 

site party. 


Setting aside 
decree ex par- 
te agamst 
defendant. 


14 . No decree shall be set aside on any such application 


ORDER X. 

Examination of Parties by the Court . 

ment w h et her . ^ the h*®* tearing of the suit the Court shall ascer- 

alieg&taons in tain from eacli party or Lis pleader whether he> admits or 

denies 
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denies such allegations of fact as are made in the pJaint or pleadings aro 
written statement (if any) of the opposite party, and as are admitted or 
not expressly or by necessary implication admitted or denied denied - 
bv the party against whom they are made. The Court 
shall record such admissions and denials. 

2. At the first hearing of the suit, or at any subsequent Oial exami- 
hearing, any party appearing in person or present in Court, ^yorcom- 
or any person able to answer any material questions relating pamon of 

to the suit by whom such party or his pleader is accom- party, 
panied, may be examined orally by the Court; and the 
Court may, if it thinks fit, put in the course of sucK 
examination questions suggested by either party. 

3. The substance of the examination shall be reduced Substance of 
to writing by the Judge, and shall form part of the record. 

4. (1) Where the pleader of any party who appears consequence 
by a pleader or any such person accompanying a pleader as of refusal 

is referred to in rule 2, refuses or is unable to answer any SesaWto 

material question relating to the suit which the Court is of answer. 

opinion that the party whom he represents ought to gnswer. 

and is likely to be able to answer if interrogated in person, 

the Court may postpone the hearing of the suit to a future 

day and direct that such party shall appear in person on 

such day. 

(2) If such party fails without lawful excuse to appear 
in person on the day so appointed, the Court may pronounce 
judgment against him, or make such order in relation to 
the suit as it thinks fit. 


ORDER XI. 

Discovery and Inspection . 

1. In any suit the plaintiff or defendant by leave of the Discovery by 
Court may deliver interrogatories in writing for the examina- 1 . nterrogator “ 
tion of the opposite parties or any one or more of such 
parties, and such interrogatories when delivered shall have 

a note at the foot thereof stating which of such interroga- 
tories each of such persons is required to answer : Provided 
that no party shall deliver more than one set of interroga- 
tories to the same party without an order for that purpose : 

Provided also that interrogatories which do not relate* to 
any matters in question in the suit shall be deemed irrele- 
vant, notwithstanding that they might he admissible on the 
oral cross-examination of a witness. 

2. On an application for leave to deliver interro- Partaoular 

gatories, the particular interrogatories proposed to be interrcptor- 
delivered shall he submitted to the Court. In 

deciding upon such application, the Court shall take 

into account any offer, which may be made by the party 

sought 
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Costs of inter- 
rogatories. 


Form of inter- 
rogatories. 

Corporations. 


Objections to 
interrogator- 
ies by answer. 


Setting aside 
and striking 
out interroga- 
tories. 


Affidavit in 
answer, filing. 


Form of affi- 
davit in an- 
swer. 

No exception 
to be taken. 


Order to an- 
swer or ans- 
wer further. 
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sought to be interrogated to deliver particulars, or to make 
admissions, or to produce documents relating to the matters 
in question, or any of them, and leave shall be given as to 
such only of the interrogatories submitted as the Court shall 
consider necessary either for disposing fairly of the suit 
or for saving costs. 

3. In adjusting the costs of the suit inquiry shall at the 
instance of any party be made into the propriety of exhibit- 
ing such interrogatories , and if it is the opinion of the tax- 
ing officer or of the Court, either with or without an appli- 
cation for inquiry, that such interrogatories have been exhi- 
bited unreasonably, vexatiously, or at improper length, the 
costs occasioned by the said interrogatories and the answers 
thereto shall be paid in any event by the party in fault. 

4. Interrogatories shall be in Form Ho. 2 in Appendix 
C, with such variations as circumstances may require. 

5. Where any party to a suit is a corporation or a body 
of persons, whether incorporated or not,_ empowered by law 
to sue or be sued, whether in its own name or in the name 
of any officer or other person, any opposite party may apply 
for an order allowing him to deliver interrogatories to any 
member or officer of such corporation or body, and an order 
may be made accordingly. 

6. Any objection to answering any interrogatory on the 

f round that it is scandalous or irrelevant or not exhibited 
ond fide for the purpose of the suit, or that the matters 
inquired into are not sufficiently material at that stage, or 
on any other ground, may be taken in the affidavit in 
answer. 

7, Any interrogatories may be set aside on the ground 
that they have been exhibited unreasonably or vexatiously, 
or struck out on the ground that they are prolix, oppressive, 
unnecessary or scandalous; and any application for this 
purpose may be made within seven days after service of the 
'interrogatories. 

8, Interrogatories shall be answered by affidavit to be 
filed within ten days, or within such other time as the Court 
may allow. 

9. An affidavit in answer to interrogatories shall be in 
Form Ho. 3 in Appendix C, with such variations as cir- 
cumstances may require. 

10. Ho exceptions shall be taken to any affidavit in 
answer, but the sufficiency or otherwise of any such affidavit 
objected to as insufficient shall be determined by the Court. 

11 . Where any person interrogated omits to answer, or 
answers insufficiently, the party interrogating may apply to 
the Court f ot an order requiring him to answer, or to answer 
further, as the case may be. And an order may be made 

requiring 
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requiring him to answer or answer further, either by 
affidavit or by viva voce examination, as the Court may 
direct. 

12. Any party may, without filing any affidavit, apply Application 

• to the Court for an order directing any other party to any *f r ^“£? vcry 
suit to make discovery on oath of the documents which are men ts. 
or have been in his possession or power, relating to any 
matter in question therein. On the hearing of such appli- 
cation the Court may either refuse or adjourn the same, if 
satisfied that such discovery is not necessary, or not neces- 
sary at that stage of the suit, or make such order, either 
generally or limited to certain classes of documents, as may, 
in its discretion, be thought fit : Provided that discovery 
shall not be ordered when and so far as the Court shall be 
of opinion that it is not necessary either for disposing fairly 
of the suit or for saving costs. 

13. The affidavit to be made by a party against whom Affidavit of 
such order as is mentioned in the last preceding rule has documents, 
been made, shall specify which (if any) of the documents 
therein mentioned he objects to produce, and it shall be in 

Form No. 5 in Appendix C, with such variations as cir- 
cumstances may require. 

14. It shall be lawful for the Court, at any time during Production of 
the pendency of any suit, to order the production by any documents, 
party thereto, upon oath, of such of the documents in his 
possession or power, relating to any matter in question in 

such suit, as the Court shall think right ; and the Court may 
deal with such documents, when produced, in such manner 
as shall appear just. 

15. Every party to a suit shall be entitled at any time Inspection of 
to give notice to any other party, in whose pleadings or d ^ cum 5 r ? s . 
affidavits reference is made to any document, to produce piJ^Sings or* 
such document for the inspection of the party giving such affidavits, 
notice, or of his pleader, and to permit him or them to take 

copies thereof; and any party not complying with such 
notice shall not afterwards be at liberty to put any such 
document in evidence on his behalf in such suit unless he 
shall satisfy the Court that such document relates only to 
his own title, he being a defendant to the suit, or that he had 
some other cause or excuse which the Court shall deem suffi- 
cient for not complying with such notice, in which case the 
Court iray allow the same to be put in evidence on such 
terms as to costs and otherwise as the Court shall think fit. 

16. Notice to any party to jnoduce any documents Notice to 
referred to in his pleading or affidavits shall be in Form No. produce. 

7 in Appendix C, with such variations as circumstances may 
require. 

17. The party to whom such notice is given shall, within or 
ten days from the receipt of such notice, deliver to the party 

giving 
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giving the same a notice stating a time within three days 
from the delivery thereof at which the documents, or such 
of them as he does not object to produce, may be inspected 
at the office of his pleadei, or in the case of bankers’ books 
or other books of account or books in constant use for the 
purposes of any trade or business, at their usual place of 
custody, and stating which (if anyj of the documents 
he objects to produce, and on what ground. Such notice 
shall be in Form No. 8 in Appendix C, with such variations 
as circumstances may require. 

)rder for 18. { 1 ) Where the paitv served with notice under rule 

aspection. 15 omits to give such notice of a time for inspection or 

objects to give inspection, or offers inspection elsewhere 
than at the office of his pleader, the Court may, on the appli- 
cation of the party desiring it, make an order for inspec- 
tion in such place and in such manner as it may think fit : 
Provided that the order shall not be made when and so 
fax as the Court shall be of opinion that it is not necessary 
eithei for disposing fairly of the suit or for saving costs. 

( 2 ) Any application to inspect documents, except such 
as are referred to in the pleadings, particulars or affidavits 
of the party against whom the application is made or dis- 
closed in his affidavit of documents, shall be founded upon 
' an affidavit showing of what documents inspection is sought, 
that the party applying is entitled to inspect them, and that 
they are in the possession or power of the other party. The 
Court shall not make such order for inspection of such 
documents when and so far as the Court shall be of opinion 
that it is not necessary either for disposing fairly of the 
suit or for saving costs. 

Verified 19. (J) Where inspection of any business books is 

copies. applied for, the Court may, if it thinks fit, in dead of order- 
ing inspection of the original books, order a copy of any 
entries therein to be furnished and verified by the affidavit 
of some person who has examined the copy with the original 
entries, and such affidavit shall state whether or not there 
are in the original book any and what erasures, interlinea- 
tions or alterations : Provided that, notwithstanding that 
such copy has been supplied, the Court may order inspection 
of the book from which the copy was made. 

(2) Where on an application for an order for inspection 
privilege is claimed for any document, it shall be lawful 
for the Court to inspect the document for the purpose of 
deciding as to the validity of the claim of privilege. 

( 3 ) The Court may, on the application of any party to 
a suit at any time, and whether an affidavit of documents 
shall or shall not have already been ordered or made, make 
an order requiring any other party to state by affidavit 
whether any one or more specific documents, to be specified 

in 
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in the application, is or are, or has or have at any time 
been, in his possession or power; and, if not then in his pos- 
session, when he parted with the same and whax has become 
theieof. Such application shall be made on an affidavit 
stating that in the belief of the deponent the party 
against whom the application is made has, or has at some 
time had, in his possession or power the document or docu- 
ments specified in the application, and that they relate to 
the matters in question in the suit, or to some of them. 

20. Where the party from whom discovery of any Premature 
hind or inspection is sought objects to the same, or any discovery, 
part thereof, the Court may, if satisfied that the right to 

-fche discovery or inspection sought depends on the deter- 
mination of any issue or question in dispute in the suit, or 
that for any other reason it is desirable that any issue or 
question in dispute in the suit should be determined before 
deciding upon the right to the discovery or inspection, order 
that such issue or question be determined first, and reserve 
the question as to the discovery or inspection. 

21. Where any party fails to comply with any order to Non-comp 7 i- 
an&wer interrogatories, or for discovery or inspection of ance with 
documents, he shall, if a plaintiff, be liable to have his suit 
dismissed for want of prosecution, and, if a defendant, to 8 ° v ry ‘ 
have his defence, if any, struck out, and to be placed*in the 

same position as if he had not defended, and the party inter- 
rogating or seeking discovery or inspection may apply to 
the Court for an order to that effect, and an order may be 
made accordingly. 

22. Any party may, at the trial of a suit, use in evi- Using an- 
denee any one or more of the answers or any part of an swersto 
answer of the opposite party to intei rogatories without 
putting in the others or the whole of such answer : Pro- trial, 
vided always that in such case the Court may look at ibe 
whole of the answers, and if it shall be of opinion that any 
others of them are so connected with those put in that the 
last-mentioned answers ought not to be used without them, 

it may direct them to be put in. 

23. This Order shall apply to minor plaintiffs and Order to 

defendants, and to the next friends and guardians for the apply to 
suit of persons under disability. minors. 


ORDER XII. 

Admissions. 

1. Any party to a suit may give notice, by his plead- Notice of 
ing, or otherwise in writing, that he admits the truth of admission 
the whole or any part of the case of any other party. of €ftse * 

2. Either 
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on admis- 
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2 . Either party may call upon the other party to admit 
any document, saving all just exceptions; and in case of 
refusal or neglect to admit, after such notice, the costs of 
proving any snch document shall be paid by the party sa 
neglecting or refusing, whatever the result of the suit may 
he, unless the Court otherwise directs; and no costs of 
proving any document shall be allowed unless such notice 
is given, except where the omission to give the notice* 
is, in the opinion of the Court, a saving of expense. 

3. A notice to admit documents shall be in Form No. 9' 
in Appendix C, with such variations as circumstances may 
require. 

4. Any party may, by notice in writing, at any time* 
not later than nine days before the day fixed for the hearing, 
call on any other party to admit, for the purposes of the* 
suit only, any specific fact or facts mentioned in such notice. 
And in case of refusal or neglect to admit the same within 
six days after service of such notice, or within such further 
lime as may be allowed by the Court, the costs of proving 
such fact or facts shall be paid by the party so neglecting 
or refusing, whatever the result of the suit may be, unless 
the Court otherwise directs : Provided that any admission 
made in pursuance of such notice is to be deemed to be* 
made ’only for the purposes of the particular suit, and not 
as an admission to be used against the party on any other 
occasion or in favour of any person other than the party 
giving the notice : Provided also that the Court may at any 
time allow any party to amend or withdraw any admission 
so made on such terms as may he just. 

5. A notice to admit facts shall be in Form No. 10 in 
Appendix C, and admissions of facts shall be in Form No. 

11 in Appendix C, with such variations as circumstanees- 
may require. 

6 . Any party may, at any stage of a suit, where admis- 
sions of fact have been made, either on the pleadings, or 
otherwise, apply to the Court for such judgment or order 
as upon such admissions he may be entitled to, without 
waiting for the determination of any other question between 
the parties: and the Court may upon such applica- 
tion make such order, or give such judgement,* as the Court- 
may think just. 

7 . An affidavit of the pleader or his clerk, of the due* 
signature of any admissions made in pursuance of any' 
notice to admit documents or facts, shall be sufficient evi- 
dence of such admissions, if evidence thereof is required. 

8 . Notice to produce documents shall be in Form No. 

12 in Appendix C, with such variations as circumstances 
may require. An affidavit of the pleader, or his clerk, of 

the- 
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the service of any notice to produce, and of the time when 
it was served, with a copy of the notice to produce, shall 
in all cases be sufficient evidence of the service of the 
notice, and of the time when it was served. 

9. If a notice to admit or produce specifies documents Costs, 
which are not necessary, the costs occasioned thereby shall 
be borne by the party giving such notice. 


ORDER XIII. 


Production, Impounding and Return of Documents . 


1. (1) The parties or their pleaders shall produce, at Documentary 
the first hearing of the suit, all the documentary evidence evidence to 
of every description in their possession or power, on which ^t firet hear- 
they intend to rely, and which has not already been filed in m g . 

Court, and all documents which the Court has ordered to 

be produced. 

(2) The Court shall receive the documents so produced : 
provided that they are accompanied by an accurate list 
thereof prepared in such form as the High Court directs. 

2. Ho documentary evidence in the possession or power Effect of non- 
of any party which should have been but has not been pro- production of 
duced in accordance with the requirements of rule 1 shall docnmen s * 
be received at any subsequent stage of the proceedings 

unless good cause is shown to the satisfaction of the Coijrt 
for the non-production thereof; and the Court receiving any 
■such evidence shall record the reasons for so doing. 


3. The Court may at any stage of the suit reject any 
document which it considers irrelevant or otherwise inad- 
missible, recording the grounds of such rejection. 

4. (1) Subject to the provisions of the next following 
■sub-rule, there shall be endorsed on every document which 
has been admitted in evidence in the suit the following 
particulars, namely: — 


Rejection of 
irrelevant or 
inadmissible 
documents. 

Endorse- 
ments on 
documents 
admitted in 
evidence. 


(а) the number and title of the suit, 

(б) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a statement of its having been so admitted ; 

and the endorsement shall be signed or initialled by the 
Judge. 

(2) Where a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted 
for the original under the next following rule, the parti- 
culars aforesaid shall be endorsed on the copy and the 

endorsement 
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Endorse- 
ments on 
copies of ad- 
mitted entries 
in books, 
accounts and 
records. 


endoisement tliereon shall be signed or initialled by the 
Judge. 

5. (1) Save in so far as is otherwise provided by the 
bankers’ Book’s Evidence Act, 1891, where a document ad- xvillof 
mitted in evidence in the suit is an entry in a letter-bool 1891 . 
or a shop-book or other account in current use, the party 
on whose behalf the book or account is produced may furnish 
a copy of the entry. 

(2) Where such a document is an entry in a public 
record produced from a public office or by a public officer, 
or an entry in a book or account belonging to a person other 
than a party on whose behalf the book or account is pro- 
duced, the Court may require a copy of the entry to be 
furnished — 


(a) where the record, book or account is produced 

on behalf of a party, then by that party, or 

( b ) where the record, book or account is produced 

in obedience to an order of the Court acting 
of its own motion, then by either or any party. 


(3) Where a copy of an entry is furnished under the 
foregoing provisions of this rule, the Court shall, after 
causing the copy to be examined, compared and certified 
in manner mentioned in rule 17 of Order VII, mark the 
entry and cause the book, account or record in which it 
occurs to be returned to the person producing it. 

Endorse- 6 . Where a document relied on as evidence by either 

documents P ai> ty * s considered by the Court to be inadmissible in evi- 

rejected as dence, there shall be endorsed thereon the particulars men- 
inadmissible tioned in clauses ( a ), (6) and (c) of rule 4, sub-rule (T), to- 
in evidence, gether with a statement of its having been rejected, and 
the endorsement shall be signed or initialled by the Judge. 
R <^dtfe^ g °d W document which has been admitted in 

return of ^ evidence, or a copy thereof where a copy has been sub- 
rejected do- stituted for the original under rule 5, shall form part of the 
cuments record of the suit. 

(2) Documents not admitted in evidence shall not form 
part of the record and shall he returned to the persons 
respectively producing them. 

8. Notwithstanding anything contained in rule 5 or 
rule 7 of this Order or in rule 17 of Order VTI, the Court 
may, if it sees sufficient cause, direct any document or hook 
produced before it in any suit to he impounded and kept 
in the custody of an officer of the Court, for such period and 
subject to such conditions as the Court thinks fit. 

9. (1) Any person, whether a party to the suit or not* 
desirous of receiving back any document produced by him 

in 


Court may- 
order any 
document to 
be impound- 
ed. 


Return of 
admitted do- 
cuments 
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in the suit and placed on the recoid shall, unless the docxi- 
ment is impounded under rule 8, be entitled to receive back 
the same, — 

(а) where the suit is one in which an appeal is not 

allowed, when the suit has been disposed of, 
and 

(б) where the suit is one in which an appeal is allow- 

ed, when the Court is satisfied that the time for 
preferring an appeal has elapsed and that no 
appeal has been preferred or, if an appeal has 
been preferred, when the appeal has been dis- 
posed of: 

Provided that a document may be returned at any time 
earlier than that prescribed by this rule if the person apply- 
ing therefor delivers to the proper officer a certified copy 
to be substituted for the original and undertakes to pro- 
duce the oi iginal if required to do ^o : 

Provided also that no document shall be returned which, 
by force of the decree, has become wholly void or useless. 

(2) On the return of a document admitted in evidence, 
a receipt shall be given by the person receiving it. 

10. (2) The Court may of its own motion, and may in Court may 
its discretion upon the application of any of the parties to send fo * 
a suit, send for, either from its own records or from any 
other Court, the record of any other suit or proceeding, and cords or from 
inspect the same. other Courts. 

(2) Every application made under this rule shall (unless 
the Court otherwise directs) be supported by an affidavit 
showing how the record is material to the suit in which 
the application is made, and that the applicant cannot with- 
out unreasonable delay or expense obtain a duly authenti- 
cated copy of the record or of such portion thereof as the 
applicant requires, or that the production of the original 
is necessary lor the purposes of justice. 

(J) Xothing contained in this lule shall be deemed to 
enable the Court to use in evidence any doc ament which 
under the law of evidence would be inadmissible in the suit. 

IX. The provisions herein contained as to documents Provisions as 
shall, so far as may be, apply to all other material objects to documents 
producible ee eviabic.. ** 1 * 3 Sfi&V 

jects. 


OKDEB XIV. 


Settlement of Issues and Determination of Suit on Issues of 
Law or on Issues agreed upon . 

1. (2) Issues arise when a material proposition of fact framing of 

or law is affirmed by the one party and denied by the other, issues. 

(2) Material 
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Issues of law 
and of fact. 


Materials 
from which 
issues may 
be framed. 


Court may 
examine wit- 
nesses or do- 
cuments be- 
fore framing 
issues. 


Power to 
amend, and 
strike out, 
issues. 


(2) Material propositions are those propositions of law 
or fact which, a plaintiff must allege in order to show a 
right to sue or a defendant must allege in order to consti- 
tute his defence. 

(3) Each material proposition affirmed by one party and 
denied by the other shall form the subject of a distinct 
issue. 

(4) Issues are of two kinds : (a) issues of fact, ( b ) issues 
of law. 


(5) At the first hearing of the suit the Court shall, after 
reading the plaint and the written statements, if any, and 
after such examination of the parties as may appear neces- 
sary, ascertain upon what material propositions of fact or 
of law the parties are at variance, and shall thereupon pro- 
ceed to frame and record the issues on which the right 
decision of the case appears to depend. 

(tf) Nothing in this rule requires the Court to frame and 
record. issues where the defendant at the first hearing of 
the suit makes no defence. 


2. Where issues both of law and of fact arise in the 
same suit, and the Court is of opinion that the case or any 
part thereof may be disposed of on the issues of law only, 
it shall try those issues first, and for that purpose may, if it 
thinks fit, postpone the settlement of the issues of fact 
until after the issues of law have been determined. 

3. The Court may frame the issues from aJll or any of 
the following materials : — 


(a) allegations made on oath by the parties, or by 

any persons present on their behalf, or made 
by the pleaders of such parties ; 

(b) allegations made in the pleadings or in answers 

to interrogatories delivered in the suit; 

(c) the contents of documents produced by either 

parly. 


4. Where the Court is of opinion that the issues cannot 
he correctly framed without the examination of some person 
not before the Court or without the inspection of some 
document not produced in the suit, it may adjourn the 
framing of the issues to a future day, and may (subject to 
any law for the time being in force) compel the attendance 
of any person or the production of any document by the 
person in whose possession or power it is by summons or 
other process. 

5. (7) The Court may at any time before passing a 
decree amend the issues or frame additional issues on such 
terms as it thinks fit, and all such amendments 5r additional 

issues 
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issues as may be necessary for determining the matters in 
controversy between the parties shall be so made or framed. 

(2) The Court may also, at any time before passing a 
decree, strike out any issues that appear to it to be wrongly 
framed or introduced. 


6. Where the parties to a suit are agreed as to the Questions of 
•question of fact or of law to be decided between them, they ^ay by a See- 
may state the same in the form of an issue, and enter into ment be 
an agreement in writing that, upon the finding of the Court stated in 
in the affirmative or the negative of such issue, — * orm of 

(а) a sum of money specified in the agreement or to 

be ascertained by the Court, or in such manner 
as the Court may direct, shall be paid by one 
of the parties to the other of them, or that one 
of them be declared entitled to some right or 
subject to some liability specified in the agree- 
ment ; 

(б) some property specified in the agreement and in 

dispute in the suit shall be delivered by one of 
the parties to the other of them, or as that 
other may direct ; or 

(c) one or more of the parties shall do or abstain from 
doing some particular act specified in the 
agreement and relating to the matter in dis- 
pute. 


7. Where the Court is satisfied, after making such in- Court, if 

•quiry as it deems proper,— th^ee- 

(а) that the agreement was duly executed by the ment ^f 

Parties. “Sd 

(б) that they have a substantial interest in the deci- faith, may 

sion of such question as aforesaid, and fudgm^T 

(c) that the same is fit to be tried and decided. 


it shall proceed to record and try the issue and state its find- 
ing or decision thereon in the same manner as if the issue 
had been framed by the Court ; 

and shall, upon the finding or decision on such issue, 
pronounce judgment according to the terms of the agree- 
ment; and, upon the judgment so pronounced, a decree 
shall follow. 


ORDER XV. 

Disposal of the Suit at the first hearing* 

1. Where at the first hearing of a suit it appears that the Parties not 
parties are not at issue on any question of law or of fact, the at issue * 
Court may at once pronounce judgment. 

2. Where 
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One of sereral 2. Where there are more defendants than one, and any 
defendants 01le 0 f the defendants is not at issue with the plaintiff on any 
no a issue. ^uebtion 0 f jaw or of fact, the Court may at once pronounce 
judgment for or against such defendant and the suit shall 
proceed only against the other defendants. 

parties at 3. (1) Where the parties are at issue on some question of 

issue law or 0 f f ac ^ a21 ^ issues have "been framed hy the Court as 

hereinbefore provided, if the Court is satisfied that no further 
argument or evidence than the parties can at once adduce is 
required upon such of the issues as may he sufficient for the 
decision of the suit, and that no injustice will result from 
proceeding with the suit forthwith, the Court may proceed to 
determine such issues, and, if the finding thereon is sufficient 
for the decision, may pronounce judgment accordingly, 
whether the summons has been issued for the settlement of 
issues only or for the final disposal of the suit: 

Provided that, where the summons has been issued for the 
settlement of issues only, the parties or their pleaders are 
present and none of them objects. 

(2) Where the finding is not sufficient for the decision, 
the Court shall postpone the further hearing of the suit, and 
shall fix a day for the production of such further evidence, 
or for such further argument as the case requires. 


Failure to 4. Where the summons has been issued for the final dis- 

denoe° eeVi " P osa * ^e an< ^ e ^^- er party fails without sufficient 
6rue " cause to produce the evidence on which he relies, the Court 

may at once pronounce judgment, or may, if it thinks fit, 
after framing and recording issues, adjourn the suit for the 
production of such evidence as may be necessary for its deci- 
sion upon such issues. 


ORDER XVI. 


Summoning and Attendance of Witnesses. 

Summons to 1 . At any time after the suit is instituted, the parties 
attend to ma y obtain, on application to the Court or to such officer as 
orproduce 106 ** upP 0 ^ 3 in this behalf, summonses to persons whose 
documents, attendance is required either to give evidence or to produce* 
documents. 

Expenses of 


2. ( 1 ) The party applying for a summons shall, before 
ToaM^ftft 0 be ^e summons is granted and within a period to be fixed, pay 
s 1 A into Court such a sum of money as appears to the Court to 
be sufficient to defray the travelling and other expenses of 
the person summoned in passing to and from the Court in 
which he is required to attend, and for one day's attend- 
ance. 

(2) In 


iid into 
Court on 
applying for 
summons. 
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(2) In determining the amount payable under this rule. Experts, 
the Court may, in the ca^e of any peison summoned to give 
evidence as an expert, allow reasonable remuneration for 

the time occupied both in giving evidence and in performing 
any work of an expert character necessaiy for the case. 

(3) Where the Court is subordinate to a High Court, re- Scale of ex- 
gard shall be had, in fixing the scale of such expenses, to penses. 
any rules made in that behalf. 

3. The sum so paid into Court shall be tendered to the Tender of ex- 
person summoned, at the time of serving the summons, if P?? 868 10 

it can be served personally. ness ' 

4. (7) Where it appears to the Court or to such officer Procedure 
as it appoints in tins behalf that the sum paid into Court is where insufS- 
not sufficient to cover such expenses or reasonable remunera- 

tion, the Court may direct such further sum to he paid to P 
the person summoned as appears to be necessary on that 
account, and, in cas,e of default in payment, may order such 
sum to be levied by attachment and sale of the moveable 
property of the party obtaining the summons ; or the Court 
may discharge the person summoned, without requiring him 
to give evidence ; or may both order such levy and discharge 
such person as aforesaid. 

(2) Where it is necessary to detain the person summoned Expenses of 
for a longer period than one day, the Court may, from time witnesses de- 
to time, order the party at whose instance he was summoned gained more 
to pay into Court such sum as is sufficient to defray the ex- 811 one y * 
penses of his detention for such further period, and, in 
default of such deposit being made, may order such sum to 
be levied by attachment and sale of the moveable property 
of such party ; or the Court may discharge the person sum- 
moned without requiring him to give evidence ; or may both 
order such levy and discharge such person as aforesaid. 

5. Every summons for the attendance of a person to give Time, place 
evidence or to produce a document shall specify the time and purpose 
and place at which he is required to attend, and also whether ^ p 8 ? ce 
his attendance is required for the purpose of giving evidence jn^sum- 
or to produce a document, or for both purposes ; and any mons. , 
particular document, which the person summoned is called 

on to produce, shall be described in the summons with 
reasonable accuracy. 

6. Any person may be summoned to produce a document, Summons to 
without being summoned to give evidence ; and any person produce 
summoned merely to produce a document shall be deemed <ioonment * 
to have complied with the summons if he causes such docu- 
ment to be produced instead of attending personally, to pro- 
duce the same. 

7 . Any 
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Power to re- 7. Any person present in Court may be required by the 

presenffci 0118 Court to give evidence or to produce any document then and 

Court to give there in his possession or power. 

evidence or 

produce 

document. 

Summons 8. Every summons under this Order shall be served as 

how served. near ]y as may be in the same manner as a summons to a 
defendant, and the rules in Order V as to proof of service 
shall apply in the case of all summonses served under this 
rule. 


Time for 9. Service shall in all cases be made a sufficient time 

serving before the time specified in the summons for the attendance 

u mo of the person summoned, to allow him a reasonable time for 

preparation and for travelling to the place at which his 
attendance is required. 


Procedure 10. (1) Where a person to whom a summons has been 

nes^fads to either to attend to give evidence or to produce a docu- 

comply with ment fails to attend or to produce the document in corn- 
summons. pliance with such summons, the Court shall, if the certificate 
of the serving-officer has not been verified by affidavit, and 
may, if it has been so verified, examine the serving-officer on 
oath, or cause him to be so examined by another Court, 
touching the service or non-service of the summons. 

(2) Where the Court sees reason to believe that such evi- 
dence or production is material, and that such person has, 
without lawful excuse, failed to attend or to produce the 
document in compliance with such summons or has inten- 
tionally avoided service, it may issue a proclamation requir- 
ing him to attend to give evidence or to produce the docu- 
ment at a time and place to be named therein ; and a copy of 
such proclamation shall be affixed on the outer door or other 
conspicuous part of the house in which he ordinarily resides. 

(3) In lieu of or at the time of issuing such proclamation, 
or at any time afterwards, the Court may, in its discretion, 
issue a warrant, either with or without bail, for the arrest of 
such person, and may make an order for the attachment of 
his property to such amount as it thinks fit, not exceeding 
the amount of the costs of attachment and of any fine which 
may be imposed under rule 12 : 

Provided that no Court of Small Causes shall make an 
order for the attachment of immoveable property. 


If witness ap- 
pears, attach- 
ment may he 
withdrawn. 


11. Where, at any time after the attachment of his 
property, such person appears and satisfies the Court, — 

(a) that he did not, without lawful excuse, fail to 
comply with the summons or intentionally 
avoid service, and, 

(6) where 
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(6) where he has failed to attend at the time and place 
named in a proclamation issued under the last 
preceding rule, that he had no notice of such 
proclamation in time to attend, 

the Court shall direct that the property be released from 
attachment, and shall make such order as to the costs of the 
attachment as it thinks fit. 

12. The Court may, where such person does not appear. Procedure if 
or appears but fails so to satisfy the Court, impose upon him witness fails 
such fine not exceeding five hundred rupees as it thunks fit, 130 ^P 68 ** 
having regard to his condition in life and all the circum- 
stances of the case, and may order his property, or any part 
thereof, to be attached and sold or, if already attached under 

rule 10, to be sold for the purpose of satisfying all costs of 
such attachment, together with the amount of the said fine, 
if any: 

Provided that, if the person whose attendance is required 
pars into Court the costs and fine aforesaid, the Court shall 
order the property to be released from attachment. 

13. The provisions with regard to the attachment and Mode of atf- 
sale of property in the execution of a decree shall* so far as tachment. 
they are applicable, be deemed to apply to any attachment 

and sale under this Order as if the person whose property is 
so attached were a judgment-debtor. 

14. Subject to the provisions of this Code as to attend- Court may of 
ance and appearance and to any law for the time being in ^ord summon 
force, where the Court at any time thinks it necessary to ^ witnesses 
examine any person other than a party to the suit and not strangers to 
called as a witness by a party to the suit, the Court may, of smt * 

its own motion, cause such person to be summoned as a wit- 
ness to give evidence, or to produce any document in his 
possession, on a day to be appointed, and may examine him 
as a witness or require him to produce such document. 

15. Subject as last aforesaid, whoever is summoned to Dutyofper- 
appear and give evidence in a suit shall attend at the time 

and place named in the summons for that purpose, and who- gl ° e evidence 
ever is summoned to produce a document shall either attend or produce 
to produce it, or cause it to be produced, at such time and document, 
place. 

16. ( 1 ) A person so summoned and attending shall, un- When they 
less the Court otherwise directs, attend at each hearing until depart# 
the suit has been disposed of. 

( 2 ) On the application of either party and the payment 
through the Court of all necessary expenses (if any), the 
Court may require any person so summoned and attending 
to furnish security to attend at the next or any other hearing 
or until the suit is disposed of and, in default of his 

furnishing 
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furnishing such security, may order him to be detained in 
the civil prison. 

Application 17 . The provisions of rules 10 to 13 shall, so far as they 
of rules 10 to are applicable, be deemed to apply to any person who having 
attended in compliance with a summons departs, without 
lawful excuse, in contravention of rule 16. 

Procedure 18 . Where any person arrested under a warrant is 

where witness brought before the Court in custody and cannot, owing to 
canuot e Sve d absence of the parties or any of them, give the evidence 
evidence or or produce the document which he has been summoned to 
produce do- gi ve or produce, the Court may require him to give reason- 
cument. a *bl e bail or other security for his appearance at such time 
and place as it thinks fit, and, on such bail or security being 

f iven, may release him, and, m default of his giving such 
ail or security, may order him to be detained in the civil 
prison. 

No witness to 19. No one shall be ordered to attend in person to give 
be ordered evidence unless he resides — » 

(a) within the local limits of the Court's ordinary 
original jurisdiction, or 

(6) without such limits but at a place less than fifty 
or (where theie is l ail way or steamer communi- 
cation or other established public conveyance 
for five-sixths of the distance between the place 
where he resides and the place where the Court 
is situate) less than two hundred miles distance 
from the Court-house. 

20. Where any party to a suit present in Court refuses, 

of refusal without lawful excuse, when required by the Court, to give 
of party to evidence or to produce any document then and there in his 
when called possession or power, the Court may pronounce judgment 
on by Court, against him or make such older in relation to the suit as it 
thinks fit. 

Rules as to 21 . Where any party to a suit is required to give evi- 
witnesses to dence or to produce a document, the provisions as to wit- 
part^sum- nesses s ba'U apply to him so far as they are applicable, 
moned. 


to attend in 
person un- 
less resident 
within cer- 
tain limits. 


Consequence 


ORDER XVII. 


A dj ovrnments . 


Court may 
grant time 
and adjourn 
hearing. 


1. (1) The Court may, if sufficient cause is shown, at 
any stage of the suit grant time to the parties or to any of 
them, and may from time to time adjourn the hearing of the 
suit. 

’ (*) I» 
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(2) In every such case the Court shall fix a day for the Costs of ad- 
further hearing of the suit, and may make such order as it joumment. 
thinks fit with respect to the costs occasioned by the adjourn- 
ment: 

Provided that, when the hearing of evidence has once 
begun, the hearing _pf the suit shall be continued from day 
to day until all the witnesses in attendance have been ex- 
amined, unless the Court finds the adjournment of the hear- 
ing beyond the following day to be necessary for reasons to 
be recorded. 

2. Where, on any day to which the hearing of the suit Procedure if 
is adjourned, the parties or any of them fail to appear, the parties fail 
Court may proceed to dispose of the suit in one of the-modes ^v^ed ° n 
directed in that behalf by Order IX or make such other 

order as it thinks fit. 

3. Where any party to a suit to whom time has been Court may 
granted fails to produce his evidence, or to cause the attend- proceed not- 
ance of his witnesses, or to perform any other act necessary 

to the further progress of the suit, for which time has been failsto 
allowed, the Coiut may, notwithstanding such default, produce 
proceed to decide the suit forthwith. evidence, etc. 


OEDEE XVIII. 

Bearing of the Snnt and Examination of Witnesses. 

1. The plaintiff has the right to begin unless the defend- Right to 
ant admits the facts alleged by the plaintiff and contends begm 
that either in point of law or on some additional facts 
alleged by the defendant the plaintiff is not entitled to any 

part of the relief which he seeks, in which case the defend- 
ant has the right to begin. 

2. (1) On the day fixed for the hearing of the suit or on statement 
any other day to which the hearing is adjourned, the party aad produc- 
having the right to begin shall state his case aud produce evi * 
his evidence in support of the issues which he is bound to ae 
prove. 

(2) The other party shall then state his case and pro- 
duce his evidence (if any) and may then address the Court 
generally on the whole case. 

(3) The party beginning may then reply generally on the 
whole case. 

3. Where there are several issues, the burden of proving Evidence 
some of which lies on the other party, the party beginning where several 
may, at his option, either produce his evidence on those x ^ ues * 
issues or reserve it by way of answer to the evidence produced 

by 
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Wiunesses to 
be examined 
in open 
Court. 

How evi- 
dence shall 
be taken in 
appealable 
cases. 


When deposi- 
tion to be in- 
terpreted. 


Evidence un- 
der section 
138 . 


Memorandum 
when evi- 
dence not 
taken down 
by Judge. 


When evi- 
dence may be 
taken m 
English. 


Any parti- 
cular ques- 
tion and an- 
swer may be 
taken down. 

Questions ob- 
jected to and 
allowed by 
Court. 


by the other party ; and, in the latter case, the party begin- 
ning may produce evidence on those issues after the other 
party has produced all his evidence, and the other party 
may then reply specially on the evidence so produced by 
the party beginning; but the party beginning will then be 
entitled to reply generally on the whole case. 

4. The evidence of the witnesses in attendance shall be 
taken orally in open Court in the presence and under the 
personal direction and superintendence of the Judge. 

5. In cases in which an appeal is allowed the evidence 
of each witness shall be taken down in writing, in the lan- 
guage of the Court, by or in the presence and under the 
personal direction and superintendence of the Judge, not 
ordinarily in the form of question and answer, but in that 
of a narrative, and, when completed, shall be read over in 
the presence of the Judge and of the witness, and the Judge 
shall, if necessary, correct the same, and shall sign it. 

6. Where the evidence is taken down in a language- 
different from that in which it is given, and the witness does 
not understand the language in which it is taken down, the 
evidence as taken down in writing shall be interpreted to 
him in the language in which it is given. 

7. Evidence taken down under section 138 shall be in 
the form prescribed by rule 5 and shall be read over and 
signed ana, as occasion may require, interpreted and cor- 
rected as if it were evidence taken down under that rule. 

8. Where the evidence is not taken down in writing by 
the Judge, he shall be bound, as the examination of each 
witness proceeds, to make a memorandum of the substance* 
of what each witness deposes, and such memorandum shall 
be written and signed by the Judge and shall form part of 
the record. 

9. Where English is not the language of the Court, but 
all the parties to the suit who appear in person, and the 
pleaders of such as appear by pleaders, do not object to have 
such evidence as is given in English taken down in English,, 
the Judge may so take it down. 

10. The Court may, of its own motion or on the applica- 
tion of any party or his pleader, take down any particular 
question and answer, or any objection to any question, if 
there appears to be any special reason for so doing. 

11. Where any question put to a witness is objected to- 
by a party or his pleader, and the Court allows the same to- 
be put, the Judge shall take down the question, the answer, 
the objection and the name of the person making it, together 
with the decision of the Court thereon. 
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12. The Court may record such remarks as it thinks Rem a 1 If cif 
material respecting the demeanour of any udtness while demea, rent 
under examination! of witness ca. 


13, In ca^es in which an appeal is not allowed, it stall Memorandum 
not be nece'ssaiy to take clown the evidence of the witnesses of evidence 
m writing at length ; but the Judge, as the examination of 
each witness proceeds, shall make a memorandum of the 
substance of what he deposes, and such memorandum shall 
be written and signed by the Judge and shall form part of 
the record. 


14. (I) Wheie the Judge is unable to make a memo- judge unable 
landum as required by this Order, he shall cause the reason to make such 
ot such inability to be recorded, and shall cause the memo- ^iSSrcL m 
landum to be made in writing from his dictation in open reasons of 
Court. bis inability. 

{ 2 ) E\eiv memorandum so made shall foim part of the 
record. 


15. ( 1 ) "Where a Judge is prevented by death, transfei Power to deal 
or other cause from concluding the trial of a suit, his sue- with evidence 
ce&sor may deal with any evidence or memorandum taken ^^! efore 
down or made under the foregoing rules as if such evidence judge/ 

or memorandum had been taken down or made by him or 
undei his direction under the said rules and may proceed 
with the suit from the stage at which his predecessor left it. 

( 2 ) The provisions of sub-rule (I) shall, so far as they 
aie applicable, be deemed to apply to evidence taken in a 
suit transferred under section 24. 

16. ( 1 ) Where a witness is about to leave the jurisdic- p ower to ex- 
tion of the Court, or other sufficient cause is shown to the amine witness 
satisfaction of the Court why his evidence should be taken immediately, 
immediately, the Court may, upon the application of any 

party or of the witness, at any time after the institution of 
the suit, take the evidence of such witness in manner herein- 
before provided. 

( 2 ) Where such evidence is not taken forthwith and in 
the presence of the parties, such notice as the Court thinks 
sufficient, of the.day fixed for the examination, shall be 
given to the parties. 

( 3 ) The evidence so taken shall he read over to the wit- 
ness, and, if he admits it to be correct, shall be signed by 
him, and the Judge shall, if necessary, correct the same, 
and shall sign it, and it may then be read at any hearing 
of the suit. 


17. The Court may at any stage of a suit recall any wit- court may 
ness who has been examined and may (subject to the law of recall and ex- 
evidence for the time being in force) put such questions to amine 
him as the Court thinks fit. 


18. The 
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Power of 18. The Court may at any stage of a suit inspect any pro- 

Courtto m- peily or thing concerning which any question may arise. 

SpOCu 


ORDER XIX. 


Power to Ol- 
der any point 
to be proved 
by affidavit. 


Power to 
order at- 
tendance of 
deponent for 
cross-exam- 
ination. 


Matters to 
whicb affida- 
vits shall be 
confined. 


Affidavits. 

1. Any Couxt may at any time for sufficient reason order 
tliat any paiticular fact or facts may be proved by affidavit, 
or that the affidavit of any witness may be read at the hear- 
ing, on such conditions as the Court thinks reasonable : 

Provided that where it appears to the Court that either 
party bond -fide desiies the production of a witness for cross- 
examination, and that such witness can be produced, an 
order shall not be made authorizing the evidence of such 
witness to be given by affidavit. 

2. (J) Upon any application evidence may be ghen by 
affidavit, but the Court may, at the instance of either party, 
order the attendance for cross-examination of the deponent. 

(2) Such attendance shall be in Court, unless the depo- 
nent is exempted from personal appearance in Court, or the 
Court otherwise directs. 

3. (2) Affidavits shall be confined to such facts as the 
deponent is able of his own knowledge to prove, except on 
interlocutory applications, on which statements of his belief 
may be admitted: provided that the grounds thereof are 
stated. 

(2) The costs of every affidavit which shall unnecessaiily 
set forth matters of hearsay or argumentative matter, or 
copies of or extracts from documents, shall (unless the Court 
otherwise directs) be paid by the party filing the same. 


ORDER XX. 


Judgment and Decree . 


Judgment 
when pro- 
nounced. 


1. The Court, after the case has been heard, shall pro- 
nounce judgment in open Court, either at once or on some 
future day, of which due notice shall be given to the parties 
or their pleaders. 


Power to pro- 2. A Judge may pronounce a judgment written but not 

nounce judg- pronounced by his predecessor, 
ment written r * J r 


by Judge’s 
predecessor. 
Judgment to 
be signed. 


3. The judgment shall be dated and signed by the Judge 
in open Court at the time of pronouncing it and, when once 

signed, 
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signed, shall not afterwards be altered or added to, save as 
provided by section 152 or on leview. 

4. (2) Judgments of a Court of Small Causes need not Judgments of 
contain more than the points for determination and the 5*“*? a Caus>e 
decision thereon. 

( 2 ) Judgments of other Coiut& <hall contain a concise Judgment* of 
statement of the case, the points for determination, the deci- uther c ' oulfc3 
sion thereon, and the reasons for such decision. 

5. In suits in which issues have been framed, the Court Court to 
shall state its finding or decision, with the reasons therefor, ^^oneaetT 
upon each separate issue, unless the finding upon any one or i^ue * 
more of the issues is sufficient for the decision of the suit. 

6. (2) The deuee shall agiee with the Judgment : it Jiall oi 

contain the numbsr of the suit, the names and descriptions 

of the parties, and particular ot the claim, and shall specify 
cleaily the lelief gi anted oi othei deteiniiuation of the suit 

(2) The deciee shall al>o siate the amount oi co^ts in- 
cun ed in the suit, and by whom or out of what property 

and in what propoitions such costs are to be paid. 

(3) The Couit mav diiect that the costs payable to one 

party by the other shall be set off against any sum which i> 
admitted or found to be due from the foimer to the latter. 

7. The decree shall bear date the dav on which the Date of 
judgment was pronounced, and, when the Judge has satisfied decree - 
’himself that the decree lias been drawn up in accordance 
with the judgment, he shall sign the decree. 

8. Where a Judge has vacated office after pronouncing Piocedure 
judgment but without signing the decree, a decree drawn ^heie Judge 
up in accordance with such judgment may be signed by his 
-successor or, if the Court has ceased to exist, by the Judge signing 

of any Court to which such Court was subordinate. deciee. 

9. Where the subject-matter of ‘he suit is immoveable Deoree for 
property, the decree shall contain a description of such pro- 

perty sufficient to identify the same, and where such pro- property, 
perty can be identified by boundaries or by numbers in a 
record of settlement or survey, the decree shall specify such 
boundaries or numbers. 

10. Where the suit is for moveable property, and the Decree for 
decree is for the delivery of such property*. the decree shall J ell veiy of 
also state the amount ox money to be paid as an alternative 

•if delivery cannot be had. 

11. (1) Where and in so far as a decree is for the pay- Decree may 
inent of money, the Court may for any sufficient reason at direct pay- 
the time of passing the decree order that payment of the 
amount decreed shall be postponed or shall be made by 
instalments, with or without interest, notwithstanding 

anything 
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anything contained in the conti act under which the money is 
payable. 

(2) After the passing of any <meh deciee the Court may, 
on the application of the judgment-debtor and with the 
consent of the decree-holder, ordei that payment of the 
amount decreed shall be postponed or shall be made by 
instalments on such terms as to the payment of interest, the 
attachment of the property of the judgment-debtor, or the 
taking of security fiom him, or otherwise, as it thinks fit. 

12 . (!) Where a suit is for the recovery of possession of 
immoveable property and for rent or mesneprofits, the Court 
may pass a decree — 

(a) for the possession of the property ; 

(b) for the rent or mesne profits which have accrued 

on the property during a period prior to the 
institution of the suit or directing an inquiry 
as to such rent or mesne profits ; 

(c) directing an inquiry as to rent or mesne profits 

from the institution of the suit until — 

(z) the delivery of possession to the decree - 
holder, 

(it) the relinquishment of possession by the 
judgment-debtor with notice to the 
decree-holder through the Court, or 
(m) the expiration of three years from the 
date of the decree, 

whichever event first occurs. 

(2) Where an inquiry is directed under clause (6) or 
clause (c), a final decree in respect of the rent or mesne pro- 
fits shall be passed in accordance with the result of such 
inquiry. 

15. (!) Where a suit is for an account of any property 
and for its due administration under the decree of the Court, 
the Court shall, before passing the final decree, pass a preli- 
minary decree ordering such accounts and inquiries to be 
taken and made, and giving such other directions as it thfnlrq 
fit. 

(2) In the administration by the Court of the property 
of any deceased person, if such property proves to be in- 
jnffieient for the payment in full of his debts and liabilities, 
the same rules shall be observed as to tbe respective rights 
oi secured and unsecured creditors and as to debts and 
liabilities provable, and as to the valuation of annuitiea and 
future and contingent liabilities respectively, as may be in 
force for the time. being, within the local limits of the Couit 
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in which the administration suit is pending with respect to 
the estates of persons adjudged or declared insolvent; and 
all persons who in any such case would be entitled to be 
paid out of such property, may come in under the preli- 
minary decree, and make such claims against the same as 
they may respectively be entitled to by virtue of this Code. 

14. ( 1 ) Wheie the Court deciees a claim to pre-empt ion Decree in pre- 
in respect of a particular sale of property and the purchase- emption-smt. 
money has not been paid into Court, the decree shall — 

(a) specify a day on or before which the purchase- 

money shall be so paid, and 

(b) direct that on payment into Court of such pui- 

chase-money, together with the costs (if any) 
decreed against the plaintiff, on or before^the 
day referred to in clause (a), the defendant 
shall deliver possession of the property to the 
plaintiff, whose title thereto shall be deemed 
to have accrued from the date of such payment, 
but that, if the purchase-money and the costs 
(if any) are not so paid, the suit shall be dis- 
missed with costs. 

(2) Where the Court has adjudicated upon rival claims 
ifco pre-emption, the decree shall direct, — 

(a) if and in so far as the claims decreed are equal* 
in degree, that the claim of each pre-emptor 
complying with the provisions of sub-rule (1) 
shall take effect in respect of a proportionate 
share of the property including any propor- 
tionate share in respect of which the claim of 
any pre-emptor failing to comply with the 
said provisions would, but for such default, 
have taken effect; and, 

*{&) if aitd in so far as the claims decreed are differ- 
ent in degree, that the claim of the inferior 
pre-emptor shall not take effect unless and until 
the superior pre-emptor has failed to comply 
with the said provisions. 

15. Where a suit is for the dissolution of a partnership , y> ecree ^ 

-or the taking of partnership accounts, the Court, before pass- suit for dis- 
ing a final decree, may pass a preliminary decree declaring solution of 
the. proportionate shares of the parties, fixing the day on partnership, 
which the partnership shall stand dissolved or be deemed to 

have been dissolved, and directing such accounts to be taken, 

■and other acts to be done, as it thinks fit. 

16. In a suit for an account of pecuniary transactions Decree in suit 
between a principal and an agent, and in any other suit notf oraooo,mt . 

* hereinbefore l)etweeu pnn ' 
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hereinbefore provided for, where it is necessary, in order to* 
ascertain the amount of money due to or from any party, 
that an account should be taken, the Court shall, before- 
passing its final decree, pass a preliminary decree directing 
such accounts to be taken as it thinks fit. 

17 . The Court may either by the decree directing an 
account to be taken or by any subsequent order give special 
directions with regard to the mode in which the account is 
to be taken or vouched and in particular may direct that in 
taking tbe account the books of account in which the accounts* 
in question have been kept shall be taken as primd facie 
evidence of the truth of the matters therein contained with 
liberty to the parties interested to take such objection thereto* 

they may be advised. 

18 . Where the Court passes a decree for the partition 
of property or for the separate possession of a share therein,, 
then, — 

(1) if and in so far as the decree relates to an estate* 

assessed to the payment of revenue to the Government, the 
decree shall declare the rights of the several parties inter- 
ested in the property, but shall direct such partition or 
separation to be made by the Collector, or any gazetted sub- 
ordinate of the Collector deputed by him in this behalf, in 
accordance with such declaration and with the provisions of 
section 54; . 

(2) if and in so far as such decree relates to any other 

immoveable property or to moveable property, the Court- 
may, if the partition or separation cannot be conveniently 
made without further inquiry, pass a preliminary decree* 
declaring the rights of the several parties interested in the- 
property and giving such further directions as may be re- 
quired. * 

19 . ( 1 ) Where the defendant has been allowed a set-off’ 
against the claim of the plaintiff, the decree shall state what 
amount is due to the plaintiff and what amount is due to* 
the defendant, and shall be for the recovery of any sum 
which appears to be due to either party. 

(2) Any decree passed in a suit in which a set-off is 
claimed shall be subject to the same provisions in respect of 
appeal to which it would have been subject if no set-off had 
been claimed. 

(3) The provisions of this rule shall apply whether the 
set-off is admissible under rule 6 of Order VIII or otherwise. 

20 . Certified copies of the judgment and decree shall be 
furnished to the parties on application to the Court, and at 
their expense. 

ORDER XXI. 
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ORDER XXI. 

"Execution of Decrees and Orders . 

Payment under Decree. 

1. [1 All money payable under a decree shall be paid as in^money 

follows, namely: — under decree 

(а) into the Court whose duty it is to execute the 

decree ; or 

(б) out of Court to the decree-holder; or 

(c) otherwise as the Court which made the decree 
directs. 

(2\ Where any payment is made under clause (a) of sub- 
rule (2), notice of sue! payment shall be given to the decree- 
holder. 

2. (1) Where any money payable under a decree of any Payment out 
kind is paid out of Court, or the decree is otherwise adjusted decree-holder, 
in whole or in part to the satisfaction of the decree-holder, 

the decree-holder shall certify such payment or adjustment 
to the Court whose duty it is to execute the decree, and the 
Court shall record the same accordingly. 

(2) The judgment-debtor also may inform the Court of 
such payment or adjustment, and apply to the Court to issue 
a notice to the decree-holder to show cause, on a day to be 
fixed by the Court, why such payment or adjustment should 
not be recorded as certified; and if, after service of such 
notice, the decree-holder fails to show cause why the payment 
or adjustment should not be recorded as certified, the Cour** 
shall record the same accordingly. 

(3) A payment or adjustment, which has not been certi- 
fied or recorded as aforesaid, shall not be recognized by any 
Court executing the decree. 


Courts executing Decrees. 

3. Where immoveable property forms one estate or Lands situate 
tenure situate within the local limits of the jurisdiction of in more than 
two or more Courts, any one of such Courts may attach and 

sell the entire estate or tenure. 

4. Where a decree has been passed in a suit of which the Transfer to 
value as set forth in the plaint did not exceed two thousand crises, 
rupees and which, as Tegards its subject-matter, is not ex- 
cepted by the law for the time being in force from the cogni- 
zance of either a Presidency ct a Provincial Court of Small 

Causes, 
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Causes, and the Court which passed it wishes it to be exe- 
cuted in Calcutta, Madras, Bombay or Rangoon, such Court 
may send to the Court of Small Causes in Calcutta, Madras, 
Bombay or Rangoon, as the case may be, the copies and 
certificates mentioned in rule 6; and such Court of Small 
Causes shall thereupon execute the decree as if it had been 
passed by itself. 

Modeoftrans- 5. Where the Court to which a decree is to be sent for 
fer. execution is situate within the same district as the Court 

which passed such decree, such Court shall send the same 
directly to the former Court. But, where the Court to which 
the decree is to be sent for execution is situate in a different 
district, the Court which passed it shall send it to the Dis- 
trict Court of the district in which the decree is to be 
executed. 

6 , The Court sending a decree for execution shall send — 

(a) a copy of the decree ; 

(b) a certificate setting forth that satisfaction of the 
decree has not been obtained by execution 
within the jurisdiction of the Court by which 
it was passed, or, where the decree has been 
executed in part, the extent to which satisfac- 
tion has been obtained and what part of the 
decree remains unsatisfied; and 

( c ) a copy of any order for the execution of the decree, 
or, if no such order has been made, a certifi- 
cate to that effect. 


Procedure 
where Court 
desires that 
its own de- 
cree shall he 
executed by 
another 
Court. 


7. The Court to which a decree is so sent shall cause 
such copies and certificates to be filed, without any further 
proof of the decree or order for execution, or of the copies 
thereof, unless the Court, for any special reasons to be re- 
corded under the hand of the Judge, requires such proof. 

Execution of 8. Where such copies are so filed, the decree or order 
decree or may, if the Court to which it is sent is the District Court, be 

Court to executed by such Court or be transferred for execution to 

which it is an y subordinate Court of competent jurisdiction. 

■sent. ^ 

Execution by . 8- # Where the Court to which the decree is sent for execu- 
PQgh Court tion is a High Court, the decree shall be executed by such 

of decree Court in the same manner as if it had been passed by such 

by other 6 Court in the exercise of its ordinary original ciyil jurisdic- 

Court. tion. 

Application for execution . 

Application 10. Where the holder of a decree desires to execute it, 
for execution, he shall apply to the Court which passed the decree or to 

the 


Court receiv- 
ing copies of 
decree, etc., 
to file same 
without 
proof. 
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ibe officer (if any) appointed in this behalf, or if the decree 
has been sent under the provisions hereinbefore contained to 
another Court then to such Court or to the proper officer 

thereof. 

* 

11 . (1) Where a decree is for the payment of money the Oral applica- 
Court may, on the oral application of the decree-holder at tion - 
the time of the passing of the decree, order immediate execu- 
tion thereof by the arrest of the judgment-debtor, prior to 
the preparation of a warrant if he is within the precincts of 
the Court. 

(2) Save as otherwise provided by sub-rule (1), every Written ap- 
application for the execution of a decree shall be in writing, * ca on * 
signed and verified by the applicant or by some other person 
proved to the satisfaction of the Court to be acquainted with 
the facts of the case, and shall contain in a tabular form the 
following particulars, namely : — 

(a) the number of the suit ; 

(b) the names of the parties; 

( c ) the date of the decree; 

(d) whether any appeal has been preferred from the 

decree ; 

(e) whether any, and (if any) what, payment or other 

adjustment of the matter in controversy has 
been made between the parties subsequently to 
the decree; 

(f) whether any, and (if any) what, previous applica- 

tions have been made for the execution of the 
decree, the dates of such applications and their 
results ; 

(ff) the amount with interest (if any) due upon the 
decree, or other relief granted thereby, together 
with particulars of any cross-decree, whether 
passed before or after the date of the decree 
sought to be executed; 

(h) the amount of the costs (if any) awarded; 

(i) the name of the person against whom execution 

of the decree is sought ; and 

(j) the mode in which the assistance of the Court is 

required, whether — 

(i) by the deliveiy of any property speci- 
fically decreed; 

(ii) by the attachment and sale,- or by the 
sale without attachment, of any pro- 
perty; 

(Hi) by the anest and detention in prison of 
any person; 

(iv) by 
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(ic) by the appointment of a receiver; 

(r) otherwise, as the nature of the relief 
granted may require. 

(3) The Court to which an application is made under 
sub-rule (2) may require the applicant to produce a certified 
copy of the decree. 

Application 12. Where an application is made for the attachment of 
for attach- any moveable property belonging to a judgment-debtor but 
moveable not * n kis possession, the decree-holder shall annex to the aip- 
propertynot plication an inventory of the property to be attached, con- 
in judgment- taining a reasonably accurate description of the same. 

13. Where an application is made for the attachment of 
any immoveable property belonging to a judgment-debtor, it 
shall contain at the foot — 

{a) a description of such property sufficient to identify 
the same and, in case such property can be 
identified by boundaries or numbers in a record 
of settlement or survey, a specification of such 
boundaries or numbers; and 
(6) a specification of the judgment-debtor's share or 
interest in such property to the best of the 
belief of the applicant, and so far as he has 
been able to ascertain the same. 


ueuiur b pus- 
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14. Where an application is made for the attachment 
of any land which is registered in the office of the Collector, 
the Court may require the applicant to produce a certified 
extract from the register of such office, specifying the persons 
registered as proprietors of, or as possessing any^ transferable 
interest in, the land or its revenue, or as liable to pay 
revenue for the land, and the shares of the registered 
proprietors. 

15. (1] Where a decree has been passed jointly in favour 
of more persons than one, any one or more of such persons 
may, unless the decree imposes any condition to the contrary, 
apply for the execution of the whole decree for the benefit of 
them all, or, where any of them has died, for the benefit oi 
the survivors and the legal representatives of the deceased. 

(2) Where the Court sees sufficient cause for allowing the 
decree to be executed on an application made under this rule, 
it shall make such order as it deems necessary for protecting 
the interests of the persons who have not joined in the appli- 
cation. 

16. Where a decree or, if a decree has been passed joint- 
ly in favour of two or more persons, the interest of any 
decree-holder in the. decree is transferred by assignment in 
writing or by operation of law, the transferee may apply for 

execution 
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execution of the decree to the Court which passed it ; and the 
decree may he executed in the same manner and subject to 
the same conditions as if the application were made by such 
decree-holder : 

Provided that, where the decree, or such interest as afore* 
said, has been transferred by assignment, notice of such 
application shall be given to the transferor and the judg- 
ment-debtor, and the decree shall not be executed until the 
Court has heard their objections (if any) to its execution: 

Provided also that, where a decree for the payment of 
money against two or more persons has been transferred to 
one of them, it shall not be executed against the others. 

17 . ( 1 ) On receiving an application for the execution of Procedure on 
a decree as provided by rule 11, sub-rule (2), the Court shall 
ascertain whether such of the requirements of rules 11 to 14 exertion of 
as may be applicable to the case have been complied with ; decree, 
and, if they have not been complied with, the Court may 
reject the application, or may allow the defect to be reme- 
died then and there or within a time to be fixed by it. 

(2) Where an application is amended under the provi- 
sions of sub-rule (1), it shall be deemed to have been an 
application in accordance with law and presented on the 
date when it was first presented. 

(3) 1 Every amendment made under this rule shall be 
signed or initialled by the Judge. 

(^) When the application is admitted, the Court shall 
enter in the proper register a note of the application and 
the date on which it was made, and shall, subject to the 
provisions hereinafter contained, order execution of the 
decree according to the nature of the application : 

Provided that, in the case of a decree for the payment 
of money, the value of the property attached shall, as nearly 
as may be, correspond with the amount due under the decree. 

18 . (1) Where applications are made to a Couit for the Execution in 
execution of cross-decrees in separate suits foS* the payment case of cross- 
of two sums of money passed between the same parties and deoreea> 
capable of execution at the same time by such Court, then — 

(a) if the two sums are equal, satisfaction shall be 

entered upon both decrees ; and 

(b) if the two sums are unequal, execution may be 

taken out only by the holder of the decree for 
the larger sum and for so much only as re- 
mains after deducting the smaller sum, and 
satisfaction for the smaller sum shall be en- 
tered on the decree for the larger sum as well 
as satisfaction on the decree for the smaller 
sum. 


(2) This 
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(2) This rule shall be deemed to apply where either party 
is an assignee of one of the decrees and as well in respect of 
judgment-debts due by the original assignor as in respect of 
judgment-debts due by the assignee himself. 

(3) This rule shall not be deemed to apply unless — 

(a) the decree-holder in one of the suits in which the 
decrees have been made is the judgment-debtor 
in the other and each party fills the same 
character in both suits ; and 

(&) the sums due under the decrees are definite. 

(4) The holder of a decree passed against several persons 
jointly and severally may treat it as a cross-decree in rela- 
tion to a decree passed against him singly in favour of one or 
more of such persons. 

Illustrations. 

(a) A holds a decree against B for Rs. 1,000. B holds a decree against 
A for the payment of Rs. 1,000 in case A fails to deliver certain goods at 
a future day. B cannot treat his decree as a cross-decree under this 
rule. 

(&) A and B, co-plaintiffs, obtain a decree for Rs. 1,000 against C, and 
C obtains a decree for Rs. 1,000 against B. O cannot treat his decree as 
a cross- decree under this rule. 

(c) A obtains a decree against B for Rs. 1,000. C who is a trustee for 
B, obtains a decree on behalf of B against A for Rs. 1,000. B cannot 
•treat C’s decree as a cross-decree under this rule. 

(<2) A, B, C, D and E are jointly and severally liable for Rs. 1,000 
•under a decree obtained by F. A obtains a decree for Rs. 100 against F 
singly and applies for execution to the Court in which the joint-decree is 
being executed. F may treat his joint-decree as a cross-decree under this 
rule. 

Execution in 19- ^k ere application is made to a Court for the execu- 
ottse of cross- tion of a decree under which two parties are entitled to 

•claims under recover sums of money from each other, then, — 

•some decree. ^ 

(a) if the two sums are equal, satisfaction for both 

shall be entered upon the decree; and, 

(b) if the two sums are unequal, execution may be 

taken out only by the party entitled to the 
* larger sum and for so much only as remains 
after deducting the smaller sum, and satisfac- 
tion for the smaller sum shall be entered upon 
the decree. 
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20. The provisions contained in rules 18 and 19 shall 
apply to decrees for sale in enforcement of a mortgage or 
charge. 

21. The Court may, in its discretion, refuse execution 
at the same time against the person and property of the 
judgment-debtor. 

22. (7) Where 
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22. (2) Where an application for execution is made — Notice'tol 

(а) more than one year after the date of the decree, or against exe- 1 

(б) against the legal representative of a party to the 

decree, 

the Court executing the decree shall issue a notice to the 
person against whom execution is applied for requiring him 
to show cause, on a date to be fixed, why the decree should 
not be executed against him : 

Provided that no such notice shall be necessary in conse- 

3 uence of more than one year having elapsed between the 
ate of the decree and the application for execution if the 
application is made within one year from the date of the 
last order against the party against whom execution is ap- 
plied for, made on any previous application for execution, 
or in consequence of the application being made against the 
legal representative of the judgment-debtor, if upon a pre- 
vious application for execution against the same person the 
Court has ordered execution to issue against him. 

(2) Nothing in the foregoing sub-rule shall be deemed 
to preclude the Court from issuing any process in execu- 
tion of a decree without issuing the notice thereby pre- 
scribed, if, for reasons to be recorded, it considers that the 
issue of such notice would cause unreasonable delay or would 
defeat the ends of justice. 

23. (2) Where the person to whom notice is issued under Procedure] 
the last preceding rule does not appear or does not show afte . r fesue_°f 
cause to the satisfaction of the Court why the decree should notice * 
not be executed, the Court shall order the decree to be 
executed. 

(2) Where such person offers any objection to the execu- 
tion of the decree, the Court shall consider such objection 
and make such order as it thinks fit. 

Process for execution . 

24. (2) When the preliminary measures (if any) re- Process for 
quired by the foregoing rules have been taken, the Court weoutioB *- 
shall, unless it sees cause to the contrary, issue its process 
for the execution of the decree. 

(2) Every such process shall bear date the day on which 
it is issued, and shall be signed by the Judge or such officer 
as the Court may appoint in this behalf, and shall be sealed 
with the seal of the Court and delivered to the proper 
officer to be executed. 

(3) In every such process a day shall be specified on or 
before which it shall be executed. 

25. (I) The officer entrusted with the execution of the Endorse- > 
process shall endorse thereon the day on, and the manner in, ment on pro- 

which cess * 
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which it was executed, and, if the latest day specified in the 
pioces* for the leturn thereof has been exceeded, the reason 
of the delay, or, if it was not executed, the reason why it was 
noi executed, and shall return the process with such endorse- 
ment to the Court. 

(2) Where the endoisement is to the effect that such 
officer is unable to execute the process, the Court shall ex- 
amine him touching his alleged inability, and may, if it 
thinks fit, summon and examine witnesses as to such in- 
ability, and shall record the result. 


Stay of execution. 

26. (1) The Court to which a deciee has. been sent for 
execution shall, upon sufficient cause being shown, stay the 
exe< ution of such decree for a reasonable time, to enable the 
judgment-debtor to apply to the Court by which the decree 
■was passed, or to any Court having appellate jurisdiction in 
icspect of the decree or the execution thereof, for an older 
to s>tay execution, or for any other order relating to the 
deciee or execution which might have been made by such 
Couit of first instance or appellate Court if execution had 
been issued thereby, or if application foi execution had be<m 
made thereto. 

(2) Where the pioperty or person of the judgment-debtoi 
has been seized under an execution the Court which issued 
the execution may order the restitution of such property oi 
the discharge of such person pending the result of the appli- 
cation. 

[3) Before making an order to stay execution or for the 
restitution of pioperty or the discharge of the judgment- 
debtor, the Court may require such security from, oi^ impose 
such conditions upon, the judgment-debtor as it thinks fit. 

27 . No order of restitution or discharge under rule 26 
shall prevent the property or person of a judgment-debtor 
from being retaken in execution of the decree sent for execu- 
tion. 

28 . Any order of the Court by which the decree was 
passed, or of such Court of appeal as aforesaid, in relation to 
the execution of such decree, shall be binding upon the 
Court to which the decree was sent for execution. 


29. Where a suit is pending in any Court against the 
holder of a decree of such Court, on the part of the person 
against whom the decree was passed, the Court may, on such 

terms 
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terms as to security or otherwise, as it thinks fit, stay execu- judgment 
tion of the decree until the pending suit has been decided. <iebtor - 

Mode of execution. 


30, Every decree for the payment of money, including a Decree far 
decree for the payment of money the alternative to some ^ 1 a c ^ neri1 of 
other relief, may be executed by the detention in the civil mo ey ' 
prison of the judgment-debtor, or by the attachment and 

sale of his property, or by both. 

31. (1) Wheie.tlie decree is tor any specific moveable. Decree lor 
or for any share in a specific moveable, it may be executed by m °£ e * 
the seizure, if practicable, of the moveable or share, and bv a e ** r:>pe y * 
the delivery theieof to the party to whom it has been ad- 
judged, or to such peison as he appoints to receive delivery 

on his behalf, or by the detention in the civil prison of the 
judgment-debtor, oi by the attachment of hi& property, or 

(2) Wlieie anv attachment unJei ‘"ub-iule \1) ha^ le- 
mained in force for bix months, if the judgment-debtor has 
not obeyed the decree and the decree-holder has applied to 
have the attached property sold, such property may be sold, 
and out of the proceeds the Court may award" to the decree- 
holder, in cases where anv amount has been fixed by the 
decree to be paid as an alternative to delivery of moveable 
property, such amount, and, in other cases, such compensa- 
tion as it thinks fit, and shall pay the balance (if any) to the 
judgment-debtor on his application. 

(3) Where the judgment-debtor has obeyed the decree 
and paid all costs of executing the same which he is bound 
to pay, or where, at the end of six months from the date of 
the attachment, no application to have the property sold has 
been made, or, if made, has been refused, the attachment 
shall cease. 


32. (T) Where the party against whom a decree for the Decree for 
specific performance of a contract, or for restitution of con- specifio per- 
jugal rights, or for an injunction, has been passed, has had * orma ^ ce > 
an opportunity of obeying the decree and has wilfully failed t?onof conju- 
to obey it, the decree may be enforced 3 [in the case of a gal rights, or 
'decree for restitution of conjugal rights by the attachment for an 
of his properly or, in the case of a decree for the specific tl0Q * 
performance of a contract or for an injunction] by his de- 
tention in the civil prison, or by the attachment of his 
property, or by both. 

(2) Where the partv against whom a decree for specific 
perfonnance or for an injunction has been passed is a cor- 
poration, the decree may be enforced by the attachment of 
_ the 

1 These words were inserted by s. 2 of the Code of Civil Procedure 
(Amendment) Act 1925 '29 of 1923) General Acts Vol IX 
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the property of the corporation or, with the leave of tEe 
Court, by the detention in the civil prison of the directors or 
other principal officers thereof, or by both attachment and 
detention. 

(3) Where any attachment under sub-rule (1) or sub- 
rule (2) has remained in force for one year, if the judgment- 
debtor has not obeyed the decree and the decree-holder has 
applied to have the attached property sold, such property 
may be sold; and out of the proceeds the Court may award 
to the decree-holder sucK compensation as it thinks fit, and 
shall pay the balance (if any) to the judgment-deb toT on his 
application. 

(4) Where the judgment-debtor has obeyed the decree 
tod paid all costs of executing the same which he is bound 
to pay, or where, at the end of one year from the date of the 
attachment, no application to have the property sold has 
been made, or if made has been refused, the attachment 
shall cease. 

(5) Where a decree for the specific performance of a 
contract or for an injunction has not been obeyed, the Court 
may, in lieu of or in addition to all or any of the processes 
aforesaid, direct that the act required to be done may be done 
*50 far as practicable by the decree-holder or some other 
person appointed by the Court, at the cost of the judgment- 
debtor, and upon the act being done the expenses incurred 
may be ascertained in such manner as the Court may direct 
and may be recovered as if they were included in the decree. 

Illu8t?ation. 

A, a person of little substance, erects a building which renders un- 
inhabitable a family mansion belonging to B. A, in spite of his detention 
m prison and the attachment of his property, declines to obey a decree 
obtained against him by B and directing him to remove the building. 
The Court is of opinion that no sum realizable by the sale of A’s pro- 
perty would adequately compensate B for the depreciation in the value 
of his mansion. B may apply to the Court to remove the building and 
may recover the cost of such removal from A in the execution-proceed- 
ings. 

33. (X) Notwithstanding anything in rule 32, the Court, 
either at the time of passing a decree 1 [against a husband] 
for the restitution of conjugal rights or at any time after- 
wards, may order that the decree 2 [shall be executed in tEe 
manner provided in this rule]. 

(2) Where the Court has made an order under sub-rule 
(2) 3 * * *, it may order that, in the event of the deferee 

not’ 

1 These words were inserted by s. 3 of the Code of Civil Procedure 
(Amendment) Act, 1923 (29 of 1923), General Acis^Vol. IX. 

a These words were substituted for the words “ shall not he executed 
byfdetention in prison ” by ibid. 

* The words “ and the decree-holder is the wife Ti were omitted by 

ibid. 
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not being obeyed within such period as may be fixed in 
this behalf, the judgment-debtor shall make to the decree- 
holder such periodical payments as may be just, and, if it 
thinks fit, require that the judgment-debtor shall, to its 
satisfaction, secure to the decree-holder such periodical 
payments. 

(3) The Court may from time to time vary or modify 
any order made under sub-rule (2) for the periodical pay- 
ment of money, either by altering the times of payment or 
by increasing or diminishing the amount, or may tem- 
porarily suspend the same as to the whole or any part of the 
money so ordered to be paid, and again revive the same, 
either wholly or in part as it may think just. 

(4) Any money ordered to be paid under this rule may 

be recovered as though it were payable under a decree for 
the payment of money. , 

34. (1) Where a decree is for the execution oi a docu- Decree for 
ment or for the endorsement of a negotiable instrument and 
the judgment-debtor neglects or refuses to obey the decree, endorsement 
the decree-holder may prepare a draft of the document or of negotiable 
endorsement in accordance with the terms of the decree and instrumeilt 
deliver the same to the Court. 

(2) The Court shall thereupon cause the draft to be 
served on the judgment-debtor together with a notice re- 
quiring his objections (if any) to be made within such time 
as the Court fixes in this behalf. 


(5) Where the judgment-debtor objects to the draft, his 
objections shall be stated in writing within such time, and 
the Court shall make such order approving or altering the 
draft, as it thinks fit. 

(4) The decree-holder shall deliver to the Court a copy 
of the draft with such alterations (if any) as the Court 
may have directed upon the proper stamp-paper if a stamp 
is required by the law for the time being in force; and 
the Judge or such officer as may be appointed in this behalf 
shall execute the document so delivered. 


(o) Tim execution of a document or the endorsement 
of a negotiable instrument under this rule mav be in the 
following form, namely: — 

“ C. D-, Judge of the Court of 
(or as the case may 6e), for A. B., in a suit by E. F. against 
A. B ” 


and shall have the same effect as the execution of the 
document or the endorsement of the negotiable in str um ent 
by the party ordered to execute or endorse the same. 

(6) The Court, or such officer as it may appoint in this 
behalf, shall cause the document to be registered if its 
registration is required by the law for the time being in 

force 
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force or the decree-holder desires to have it registered, and 
may make such order as it thinks fit as to the payment of 
the expenses of the registration. 

35. (1) Where a decree is for the delivery of any im- 
moveable property, possession thereof shall be delivered to 
the party to whom it has been adjudged, or to such person 
as he may appoint to receive delivery on his behalf, and, if 
necessary, by removing any person bound by the decree 
who refuses to vacate the property. 

(2) Where a decree is for the joint possession of im- 
moveable property, such possession shall be delivered by 
affixing a copy of the warrant in some conspicuous place 
on the property and proclaiming by beat of drum, or other 
customary mode, at some convenient place, the substance 
of the decree. 

(3) Where possession of any building or enclosure is 
to be delivered and the person in possession, being bound 
by the decree, does not afford free access, the Court, through 
its officers, may, after giving reasonable warning and faci- 
lity to any woman not appearing in public according to the 
customs of the country to withdraw, remove or open any 
lock or bolt or break open any door or do any other act 
necessary for putting the decree-holder in possession. 

36. Where a decree is for the delivery of any immove- 
able property in the occupancy of a tenant or other per- 
son entitled to occupy the same and not bound by the 
decree to relinquish such occupancy, the Court shall order 
delivery to be made by affixing a copy of the warrant in 
some conspicuous place on the property, and proclaiming 
to the occupant by beat of drum or other customary mode, 
at some convenient place, the substance of the decree in 
regard to the property. 

Arrest and detention in the civil prison. 

37. {!) Notwithstanding anything in these rules, where 
an application is for the execution of a decree for the pay- 
ment of money by the arrest and detention in the civil 
prison of a judgment-debtor who is liable to be arrested in 
pursuance of the application, the Court may, instead of 
issuing a warrant for his arrest, issue a notice calling upon 
him to appear before the Court on a day to be specified in 
the notice and show cause why he should not be committed 
to the civil prison. 

(2) Where appearance is not made in obedience to the 
notice, the Court shall, if the decree-holder so requires, 
issue a warrant for the arrest of the judgment-debtor. 

38. Every warrant for the arrest of a judgment-debtor 
shall direct the officer entrusted with its execution to bring 

him 
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j ftfm before the Court with all convenient speed, unless the direct judg- 
.amount which he has been ordered to pay, together with ^be'broagL 
?the interest thereon and the costs (if any) to which he is 
rliable, be sooner paid. 

39. (7) "So judgment-debtor shall be arrested in exe- Subsistence 
cution of a decree unless and until the decree-holder pays allowance, 
into Court such sum as the Judge thinks sufficient for the 
.subsistence of the judgment-debtor from the time of his 

arrest until he can be brought before the Court. 

(2) Where a judgment-debtor is committed to the civil 
prison in execution of a decree, the Court shall fix for his 
.subsistence such monthly allowance as he may be entitled 
to according to the scales fixed under section 57 or, where 
.no such scales have been fixed, as it considers sufficient 
with reference to the class to which he belongs. 

(3) The monthly allowance fixed by the Court shall be 
supplied by the party on whose application the judgment- 
debtor has been arrested by monthly payments in advance 
before the first day of each month. 

(4) The first payment shall be made to the proper officei 
of the Court for such portion of the current month as 
remains unexpired before the judgment-debtor is committed 
-to the civil prison, and the subsequent payments (if any) 
shall be made to the officer in charge of the civil prison. 

(5) Sums disbursed by the decree-holder for the sub- 
sistence of the judgment-debtor in the civil prison shall 
be deemed to be costs in the suit : 

Provided that the judgment-debtor shall not be detained 
in the civil prison or arrested on account of any sum so 
disbursed. 

40. ( 1 ) Where a judgment-debtor appears before the Proceeding* 
•Court in obedience to a notice issued under rule 37, or is ance^of 6 *^ 
brought before the Court after being arrested in execution judgment ~ 
of a decree for the payment of money, and it appears to the debtor in 
"Court that the judgment-debtor is unable from poverty or ob ® dienc *' t0 
•other sufficient cause to pay the amount of the decree or, after arrest, 
if that amount is payable by instalments, the amount of 

any instalment thereof, the Court may, upon such terms 
{if any) as it thinks fit, make an order disallowing the ap- 
plication for his arrest and detention, or directing his 
-release, as the case may be. 

(2) Before making an order under sub-rule (7), the 
'Court may take into consideration any allegation of the 
decree-holder touching any of the following matters, 
inamely: — 

(a) the decree being for a sum for which the judg- 
ment-debtor was bound in any fiduciary capa- 
city to account; 


(b) the 
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(b) the transfer, concealment or removal by the 
judgment-debtor of any part of his property 
after the date of the institution of the suit in 
which the decree was passed, or the commission 
by him after that date of any other act of 
bad faith in relation to his property, with 
the object or effect of obstructing or delaying 
the decree-holder in the execution of the 
decree ; 

(o) any undue preference given by the judgment- 
debtor to any of his other creditors ; 

(d) refusal or neglect on the part of the judgment- 

debtor to pay the -amount of the decree or 
some part thereof when he has, or since the 
date of the decree has had, the means of pay- 
ing it; 

(e) the likelihood of the judgment-debtor absconding 

or leaving the jurisdiction of the Court with 
the object or effect of obstructing or delaying 
the decree-holder in the execution of the 
decree. 

(5) While any of the matters mentioned in sub-rule 
(2) are being considered, the Court may, in its discretion, 
order the judgment-debtor to be detained in the civil pri- 
son, or leave him in the custody of an officer of the Court, 
or release him on his furnishing security, to the satisfac- 
tion of the Court, for his appearance when required by the* 
Court. 

(4) A judgment-debtor released under this rule may be 
re-arrested. 

(5) Where the Court does not make an order under 
sub-rule (7), it shall cause the judgment-debtor to be* 
arrested if he has not already been arrested and, subject 
to the other provisions of this Code, commit him to the 
civil prison. 

Attachment of 'property. 

41 . Where a decree is for the payment of money the* 
decree-holder may apply to the Court for an order that — 

(а) the judgment-debtor, or 

(б) in the case of a corporation, any officer thereof, or 
(o) any other person, 

be orally examined as to whether any or what debts are^ 
owing to the judgment-debtor and whether the judgment- 
debtor has any and what other property or means of satis- 
ike decree ; and the Court may make an order for 
the attendance and examination of such judgment-debtor, 

or* 
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or officer or other person, and for the production of any 
hooks or documents. 


42. Where a decree directs an inquiry as to rent or Attachment 
mesne profits or any other matter, the property of the ^ e ® tt ®® r ° ren ^ 
judgment-debtor may, before the amount due from him has 0 r mesne pro- 
been ascertained, be attached, as in the case of an ordinary tts or other 
decree for the payment of money. Smtof which 

to be subse- 
quently deter- 
mined. 


43. Where the property to be attached is moveable Attachment 
property, other than agricultural produce, in the possession 
of the judgment-debtor, the attachment shall be made by other than 
actual seizure, and the attaching officer shall keep the pro- agricultural 
perty in his own custody or in the custody of one of his P roduce > m 
subordinates, and shall be responsible for the due custody ^udgment^ ° 
thereof : debtor. 


Provided that, when the property seized is subject to 
speedj and natural decay, or when the expense of keeping 
it in custody is likely to exceed its value, the attaching 
officer may sell it at once. 

44. Where the property to be attached is agricultural Attachment 
produce, the attachment shall be made by affixing a copy of produce^ 
the warrant of attachment, — 


(а) where such produce is a growing crop, on the 

land on which such crop has grown, or 

(б) where such produce has been cut or gathered, 

on the threshing-floor or place for treading 
out grain or the like or fodder-stack on or in 
which it is deposited, 

and another copy on the outer door or on some other con- 
spicuous part of the house in wliich the judgment-debtor 
ordinarily resides or, with the leave of the Court, on the 
•outer door or on some other conspicuous part of the house in 
which he carries on business or personally works for gain or 
in which he is known to have last resided or carried on 
business or personally worked for gain; and the produce 
-shall thereupon be deemed to have passed into the posses- 
sion of the Court. 

45. (7) Where agricultural produce is attached, the Provisions as 
'Court shall make such arrangements for the custody thereof*® agnoultar- 
as it may deem sufficient and, for the purpose of enabling ^ deraSSch- 
the Court to make such arrangements, every application for ment. 

'the attachment of a growing crop shall specify the time at 
which it is likely to be fit to be cut or gathered. 

(2) Subject to such conditions as may be imposed by 
tla Court in this behalf either in the order of attachment 
or in any subsequent order ^ the judgment-debtor may tend, 

cut, 
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cut, gather and store the produce and do any other act 
necessary for maturing or preserving it; and if the judg- 
ment-debtor fails to do all or any of such acts, the decree- 
holder may, with the permission of the Court and subject 
to the like conditions, do all or any of them either by him- 
self or by any person appointed by him in this behalf, and 
the costs incurred by the decree-holder shall be recoverable* 
from the judgment-debtor as if they were included in, or 
formed part of, the decree. 

(3) Agricultural produce attached as a growing crop 
shall not be deemed to have ceased to be under attachment 
or to require re-attachment merely because it has been 
severed from the soil. 

(4) Where an order for the attachment of a growing 
crop has been made at a considerable time before the crop 
is likely to be fit to be cut or gathered, the Court may 
suspend the execution of the order for such, time as it thinks* 
fit, and may, in its discretion, make a further order pro- 
hibiting the removal of the crop pending the execution of 
the order of attachment. 


Attachment 
of debt, share 
and other 
pioperty not 
im possession 
of judgment- 
debtor. 


(6) A growing crop which from its nature does not 
admit of being stored shall not be attached under this* 
rule at any time less than twenty days before the time at 
which it is likely to be fit to be cut or gathered. 

46. (1) In the case of — 

(a) a debt not secured by a negotiable instrument,, 

(b) a share in the capital of a corporation, 

( c ) other moveable property not in the possession of 

the judgment-debtor, except property deposited 
in, or in the custody of, any Court, 

the attachment shall be made by a written order pro- 
hibiting, — 

(z) in the case of the debt, the creditor from recover- 
ing the debt and the debtor from making pay- 
ment thereof until the further order of the* 
Court ; 


(i?) in the case of the share, the person in whose 
name the share may* be standing from trans- 
ferring the same or receiving any dividend’ 
thereon ; 


(in) in the case of the other moveable property 
except as aforesaid, the person in possession 
of the same from giving it over to the judg- 
ment-debtor. 


(2) A copy of such order shall be affixed on some con- 
spicuous part of the court-house and another copy shall be 

sent 
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sent in tie ease of tie debt, to tie debtor, in tie case of tie 
siare, to tie proper officer of tie corporation, and, in tie 
case of tie otier moveable property (except as aforesaid), to 
tie person in possession of tie same. 

(3) A debtor prohibited under clause (&) of sub-rule (2) 
may pay tie amount of iis debt into Court, and such pay- 
ment shall discharge him as effectually as payment to tie 
party entitled to receive tie same. 

47. Where tie property to be attached consists of tie Attachment 
share or interest of tie judgment-debtor in moveable P^^o^bles. 
perty belonging to him and another as co-owners, the 
attachment shall be made by a notice to tie judgment- 

debtor prohibiting him from transferring tie siare or inter- 
est or charging it in any way. 

48. (2) Where tie pioperty to be attached is tie salary Attachment 
or allowances of a public officer or of a servant of a railway of salary or 
company or local authority, tie Court, whether tie judg-^^^ 1 ^^ 
ment-debtor or tie disbursing officer is or is not within the or servant of 
local limits of tie Court's jurisdiction, may order that the raUway corn- 
amount shall, subject to tie provisions of section 60, be p ^h °-* looal 
withheld from such salary or allowances either in one au on 
payment or by monthly instalments as tie Court may direct; 

and, upon notice of the order to such officei as the Govern- 
ment may, by notification in tie Gazette of India or in the 
local official Gazette, as tie case may be, appoint in this 
behalf, tie officer or otier person whose duly it is to dis- 
burse such salary or allowances shall withhold and remit 
to the Court the amount due under the order, or the 
monthly instalments, as the case may be. 

( 2 ) Where the attachable proportion of such salary or 
allowances is already being withheld and remitted to a 
Court in pursuance of a previous and unsatisfied order of 
attachment, the officer appointed by the Government in 
this behalf shall forthwith return the subsequent order to 
the '•Court issuing it with a full statement of all the parti- 
culars of the existing attachment. 

(3) Every order made under this rule, unless it is re- 
turned in accordance with the provisions of sub-rule ( 2 ), 
shall, without further notice or other process, bind the 
Government or the railway company or local authority, as 
the case may be, while the judgment-debtor is within the 
local limits to which this Code for the time being extends 
and while he is beyond those limits if he is in receipt of any 
salary or allowances payable out of His Majesty’s Indian 
jevenues or the funds of a railway company carrying on 
business in any part of British India or local authority in 
British India; and the Government or the railway company 
or local authority, as the case may be, shall be liable for 
any sum paid in contravention of this rule. 

49. (7) Save 
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49. {1) Save as otheiwise piovided by this rule, pro- 
perty belonging to a partnership shall not be attached or 
sold in execution of a decree other than a decree passed 
against the firm or against the partners in the firm as sucjh.. 

(2) The Couit may, on the application of the holder 
of a decree against a partner, make an order charging the 
interest of such paxtner in the partnership property and 
profits with payment of the amount due under the decree, 
and may, by the same or a subsequent order, appoint a 
receiver of the share of such partner in the profits (whether 
already declared or accruing) and of any other money 
which may be coming to him in respect of the partnership, 
and direct accounts and inquiries and make an order for 
the sale of such interest or other orders as might have been 
directed or made if a charge had been made in favour of 
the decree-holder by such partner, or as the circumstances 
of the case may require. 

(3) The other paitner or partners shall be at liberty at 
any time to redeem the interest charged or, in the case 
of a sale being directed, to purchase the same. 

(4) Eveiy application for an order under sub-rule (2) 
shall be served on the judgment-debtor and on his partners 
or such of them as are within British India. 

(5) Every application made by any partner of the judg- 
ment-debtor under sub-rule (3) shall be served on the decree- 
holder and on the judgment-debtor, and on such of the 
other partners as do not join in the application and as are 
within British India. 

(6) Service under sub-rule (4) or sub-rule (5) shall be 
deemed to be service on all the partners, and all orders 
made on such applications shall be similarly served. 

50. ( 1 ) Where a decree has been passed against a firm, 
execution may be granted — 

(а) against any property of the partnership ; 

(б) against any person who has appeared in his own 

name under rule 6 or rule 7 of Order XXX or 
who has admitted on the pleadings that he is, 
or who has been adjudged to be, a partner ; 

( c ) against any person who has been individually 
served as a partner with a summons and has 
failed to appear : 


Provided that nothing in this sub-rule shall be deemed 
to limit or otherwise affect the provisions of section 247 
of the Indian Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to 
cause the decree to be executed against any person other 

tha T> 
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than such a pei&on as is ief erred to in sub-rule (1\ clauses 
(5) and (c), as being a partner in the firm, he may apply to 
the Court which passed the decree for leave, and where the 
liability is not disputed, such Court may grant such leave, 
or, where such liability is disputed, may order that the 
liability of such person be tried and determined in any 
manner in which any issue in a suit may be tried and 
determined. 

(3) Where the liability of any person has been tried 
and determined under sub-mle (2\> the older made there- 
on shall have the same force and be subject to the same 
conditions as to appeal or otherwise as if it were a decree. 

(4) Save as against any propeitv of the paitnership, a 
decree against a firm shall not release, render liable or 
otherwise affect any partner therein unless he has been 
served with a summons to appear and answer. 

51. Where the pioperty is a negotiable instrument not Attachment 
deposited in a Court, nor in the custody of a public officer, of negotiable 
the attachment shall be made by actual seizure, and the instniments - 
instrument shall be brought into Court and held subject 

to further orders of the Court. 

52. Where the property to be attached is in the custody Attachment 
of any Court or public officer, the attachment shall be made ^ustod^of 
by a notice to such Court or officer, requesting that such Court or pub- 
property, and any interest or dividend becoming payable lie officer, 
thereon, may be held subject to the further orders of the 

Court from which the notice is issued : 

Provided that, where such property is in the custody of 
a Court, any question of title or priority arising between the 
decree-holder and any other person, not being tike judgment- 
debtor, claiming to be interested in such property by virtue 
of any assignment, attachment or otherwise, shall be deter- 
mined by such Court. 

53. ( 1 ) Where the property to be attached is a decree, Attachment 
% either for the payment of money or for sale in enforcement of decrees. 

of a mortgage or charge, the attachment shall be made, — 

(a) if the decrees were passed by the same Court, then 

by order of such Court, and, 

(b) if the decree sought to be attached was passed by 

another Court, then by the issue to such other 
Court of a notice by the Court which passed 
the decree sought to be executed, requesting 
such other Court to stay the execution of its 
decree unless and until — 

(?) the Court which passed the decree 
sought to be executed cancels the 
notice, or 

(if) the 
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(u) the holder of the decree bought to be 
executed or his judgment-debtor ap- 
plies to the Court receiving such 
notice to execute its own decree. 

(2) Where a Court makes an order under clause (a) of 
sub-rule (2), or receives an application under sub-head (ii) 
of clause (6) of the said sub-rule, it shall, on the applica- 
tion of the creditor who has attached the decree or his 
judgment-debtor, proceed to execute the attached decree 
and apply the net proceeds in satisfaction of the decree 
sought to be executed. 

(3) The holder of a decree sought to be executed by the 
attachment of another decree of the nature specified in sub- 
rule (2) shall be deemed to be the representative of the 
holder of the attached decree and to be entitled to execute 
such attached decree in any manner lawful for the holder 
thereof. 

(4) Where the property to be attached in the execution 
of a decree is a decree other than a decree of the nature 
referred to in sub-rule (2), the attachment shall be made, 
by a notice by the Court which passed the decree sought to 
be executed, to the holder of the decree sought to be r attach- 
ed, prohibiting him from transferring or charging the same 
in any way ; and, where such decree has been passed by any 
other Court, also by sending to such other Court a notice 
to abstain from executing the decree sought to be attached 
until such notice is cancelled by the Court from which it 
was sent. 

{5) The holder of a decree attached under this rule 
shall give the Court executing the decree such information 
and aid as may reasonably be required. 

'(&) On the application of the holder of a decree sought 
to be executed by the attachment of another decree, the 
Court making an order of attachment under this rule shall 

f ive netice of such order to the judgment-debtor bound 
y the decree attached; and no payment or adjustment of 
the attached decree made by the judgment-debtor in con- 
travention of such order after receipt of notice thereof, 
either through the Court or otherwise, shall be recognized 
by any Court so long as the attachment remains in force. 
Attachment 54. ( 1 ) Where the property is immoveable, the attach- 
o! Immove- ment shall be made by an order prohibiting the judgment- 
able proper- fobtor from transferring or charging the. property in any 
way, and all persons from taking any benefit from such 
transfer or charge. 

(2) The order shall be proclaimed at some place on or 
adjacent to such property by beat of drum or other cus- 
tomary mode, and a copy of the order shall be affixed on 

a 
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a conspicuous part of the property and then upon a con- 
spicuous part of the court-house, and also, where the pro- 
perty is land paying revenue to the Government, in the 
office of the Collector of the district in which the land is 
situate. 


55. Where — Removal ofj 

(а) the amount decreed with costs and all charges after satis^ 

and expenses resulting from the attachment of faction of 
any property are paid into Court, or decree. 

(б) satisfaction of the decree is otherwise^ made 

through the Court or certified to the Court, or 
(c) the decree is set aside or reversed. 


the attachment shall be deemed to be withdrawn, and, in 
the case of immoveable property, the withdrawal shall, if 
the judgment-debtor so desires, be proclaimed at his ex- 
pense, and a copy of the proclamation shall be affixed in the 
manner prescribed by the last preceding rule. 


56. Where the property attached is current coin or cur- Order for 
rency notes, the Court may, at any time during the con- coi^^ccx- 
f inuance of the attachment, direct that such coin or notes, rency note s 
or a part thereof sufficient to satisfy the decree, he paid to party en- 
over to the party entitled under the decree to receive the ^^ e UIldeE 
same. ' eeiee * 


57. Where any property has been attached in execution Determina- 
of a decree but by reason of the decree-holder’s default thetionof 
Court is unable to proceed further with the application for 
execution, it shall either dismiss the application or for any 
sufficient reason adjourn the proceedings to a future date. 

Upon the dismissal of such application the attachment shall 
cease. 


Investigation of claims and objections . 

58. (I) Where any claim is preferred to, or any objec- investiga* 
tion is made to the attachment of, any property attached tion of claims, 
in execution of a decree on the ground that such properly is ectfons to* 
not liable to such attachment, the Court shall proceed to attachment^ 
investigate the claim or objection with the like power as of, attached, 
regards the examination of the claimant or objector, and in P ro P ert 7* 
all other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where 
the Court considers that the claim or objection was 
designedly or, unnecessarily delayed. 

(2) Where the property to which the claim or objection £>ostp©ne- 
applies has been advertised for sale, the Court ordering the ment of sale*, 
sale may postpone it pending the investigation of the maim 
or objection. 


59. The 
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59. The claimant or objector must adduce evidence to 
show that at the date of the attachment he had some interest 
in, or was possessed of, the property attached. 

60. Where upon the said investigation the Court, is 
satisfied that for the reason stated in the claim or objection 
such property was not, when attached, in the possession of 
the judgment-debtor or of some person in trust for him, or 
in the occupancy of a tenant or other person paying rent to 
him, or thafc, being in the possession of the judgment-debtor 
at such time, it was so in his possession, not on his own 
account or as his own property, but on account of or in trust 
for some other person, or partly on his own account and 
partly on account of some other person, the Court shall 
make an order releasing the property, wholly or to such 
extent as it thinks fit, from attachment. 

61. Where the Court is satisfied that the property was, 
at the time it was attached, in the possession of the judg- 
ment-debtor as his own property and not on account of any 
other person, "or was in the possession of some other person 
in trust for him, or in the occupancy of a tenant or other 
person paying lent to him, the Court shall disallow the 
claim. 

62. Where the Court is satisfied that the property is 
subject to a mortgage or charge in favour of some person 
not in possession, and thinks fit to continue the attachment, 
it may do so, subject to such mortgage or charge. 

63. Where a claim or an objection is preferred, the 
paity against whom an order is made may institute a suit 
to establish the right which he claims to the property in dis- 
pute, but, subject to the result of such suit, if any, the 
order shall be conclusive. 

Sale generally. 

64. Any Court executing a decree may order that any 
property attached by it and liable to sale, or such portion 
thereof as may seem necessary to satisfy the decree, shall be 
sold, and that the proceeds of such sale, or a sufficient por- 
tion thereof, shall be paid to the party entitled under the 
decree to receive the same. 

65. Save as otherwise prescribed, every sale in execu- 
tion of a decree shall be conducted by an officer of the Court 
or by such other person as the Court may appoint in- this 
behalf, and shall be made by public auction in manner 
prescribed. 

66. (I) Where any property is ordered to be sold by 
public auction in execution of a decree, tbe Court shall 
cause a proclamation of the intended sale to be made in the 
language of such Court. 
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(2) Such proclamation shall be drawn up after notice to 
the decree-holder and the judgment-debtor and shall state 
the time and place of sale, and specify as fairly and accur- 
ately; as possible — 

(а) the property to be sold ; 

(б) the revenue assessed upon the estate or part of the 

estate, where the property to be sold is an inter- 
est in an estate or in pjirt of an estate paying 
revenue to the Government; 

(e) any incumbrance to which the property is liable; 

(d) the amount for the recovery of which the sale is. 

ordered; and 

(e) every other thing which the Court considers- 

material for a purchaser to know in order to 
judge of the nature and value of the property. 

(3) Eveiv application for an Older for sale under this 
lule shall be accompanied by a statement signed and veri- 
fied in the manner hereinbefore prescribed for the signing 
and verification of pleadings and containing, so far as they 
are known to or can be ascertained bv the person making 
the verification, the matters required by sub-Tule (2) to be 
specified in the proclamation. 

(4) For the purpose of ascertaining the matters to be 
specified in the proclamation, the Court may summon any 
person whom it thinks necessary to summon and may ex- 
amine him in respect to any such matters and require him 
to produce any document in his possession or power relating 
thereto. 

87. (1) Every proclamation shall be made and publish- Mode of 
ed, as nearly as may be, in the manner prescribed by rule mafe j n g 
54, sub-rule (2). pr^ ama, 

(2) Where the Court so directs, such proclamation shall 
also be published in the local official Gazette or in a local 
newspaper, or in both, and the costs of such publication 
shall be deemed to be costs of the sale. 

(3) Where property is divided into lots for the purpose 
of being sold separately, it shall not be necessary to make 
a separate proclamation for each lot unless proper notice 
of the sale cannot, in the opinion of the Court, otherwise be 
given. 

68. Save in the case of property of the kind described in Time of sal*, 
the proviso to rule 43, no sale hereunder shall, without the 
consent in writing of the judgment-debtor, take place until 
after the expiration of at least thirty days in the case of 
immoveable property, and of at least fifteen days in the 
case of moveable property, calculated from the date on 

which 
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which the copy of the proclamation has been affixed cn the 
court-house of the Judge ordering the sale. 

Adjournment 69. ( 1 ) The Court may, in its discretion, adjourn any 
stoppage sa j e hereunder to a specified day and hour, and the officer 
.© sale* conducting any such sale may in his discretion adjourn the 
sale, recording his reasons for such adjournment: 

Provided that, where the sale is made in, or within the 
precincts of, the court-house, no such adjournment shall be 
made without the leave of the Court. 

(2) Where a sale is adjourned under sub-rule (1) for a 
longer period than seven days, a fresh proclamation under 
rule 67 shall be made, unless the judgment-debtor consents 
to waive it. 

(3) Every sale shall be stopped if, before the lot is 
knocked down, the debt and costs (including the costs of the 
sale} are tendered to the officer conducting the sale, or proof 
is given to his satisfaction that the amount of such debt and 
costs has been paid into the Court which ordered the sale. 

Saving of *70. Nothing in rules 66 to 69 shall be deemed to apply 

certain sa es to any case in which the execution of a decree has been 
transferred to the Collector. 

Defaulting 71. Any deficiency of price which may happen on a re- 

answerable 8al + e b / reaso * of Phaser’s default and all expensea 
for loss od attending such re-sale, shall be certified to the Court or to 
je-sale. the Collector or subordinate of the Collector, as the case 
may be, by the officer or other person holding the sale, and 
shall, at the instance of either the decree-holder or the judg- 
ment-debtor, be recoverable from the defaulting purchaser 
under the provisions relating to the execution of a decree 
for the payment of money. 

Decree-holder 72 . (1) No holder of a decree in execution of which pro- 
or buy pro- P ert J is 3 * S °1<1 shall, without the express permission of the 
perty without Court, bid for or purchase the property, 
permission. 

Where dec- (2) Where a decree-holder purchases with such permis 
ree-holder si on, the purchase -money and the amount due on the decree 
amount^f mQ> 7> subject to the provisions of section 73, be set off against 
decree may one another, and the. Court executing the decree shall en- 

be taken as ter up satisfaction of the decree in whole or in part accord- 
payment. iBgly 

(3) Where a decree-holder purchases, bv himself or 
through another person, without such permission, the Court 
may, if it thinks fit, on the application of the judgment- 
'debtor oi* any other person whose interests are affected by 
the sale, by order set aside the sale; and the costs of such 

application and order, and any deficiency of price which 
may happen on the re-sale and all expenses attending it, 

shall be paid by the decree-holder. 
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73 . No officer or other person having any duty to per- Restriction 
form in connection with any sale shall, either directly or in- 
directly, bid for acauire or attempt to acquire any interest ^ officers, 
in the property sold. 


Sale of moveable property. 

74. (7) Where the property to be sold is agricultural Sale of agri- 
produce, the sale- shall be held, — produce 

{a) if such produce is a growing crop, on or near the 
land on which such crop has grown, or, 

(6) if such produce has been cut or gathered, at or 
near the threshing-floor or place for treading out 
grain or the like or fodder-stack on or in which 
it is deposited: 

Provided that the Court may direct the sale to be held 
at the neatest place of public resort, if it is of opinion that 
the produce is thereby likely to sell to greater advantage. 

(2) Where, on the produce being put up for sale, — 

(а) a fair price, in the estimation of the person holding 

the sale, is not offered for it, and 

(б) the owner of the produce or a person authorized 

to act in his behalf applies to have the sale post- 
poned till the next day or, if a, market is held 
at the place of sale, the next market-day, 

the sale shall be postponed accordingly and shall be then 
completed, whatever price may be offered for the produce. 

75. (1) Where the property to be sold is a growing crop special pro- 
and the crop from its nature admits of being stored hut has visions relate 
not yet been stored, the day of the sale shall he so fixed as l . ng to grov ” 
to admit of its being made ready for storing before the arri- mg crops * 
val of such day, and the sale shall not be held until the crop 

has been cut or gathered and is ready for storing. 

(2) Where the cron from its nature does not admit of 
being stored, it may be sold before it is cut and gathered, 
and the purchaser shall he entitled to enter on the land, 
and to do all that is necessary for the purpose of tending 
and cutting or gathering it. 

76. Where the property to be sold is a negotiable instru- Negotiable 
ment or a share in a corporation, the Court may, instead of instruments 
’directing the sale to he made by public auction, authorize e^orarion^ 
the sale of such instrument or share through a broker. corp 

77. (2) b ' Where moveable property is sold by public auc- Sale by pub- 
tion the price of each lot shall he paid at the time of sale or auction! 
as soon after as the officer or other person holding the sale 

directs, and in default of payment the property shall forth- 
with be re-sold. 


(2) On 
171 



Civil Procedure. 


[act v 


( 2 ) On payment of the purchase-money, the officer or 
other person holding the sale shall grant a receipt for the 
same, and the sale shall become absolute. 

( 3 ) Where the moveable property to be sold is a share in 
goods belonging to the judgment-debtor and a co-owner, 
and two or more persons, of whom one is such co-owner, 
respectively, but the same sum for such property or for any 
lot, the bidding shall be deemed to be the bidding of the 
co-owner. 

Irregularity 78. No irregularity in publishing or conducting the sale 
not to vitiate of moveable property shall vitiate the sale ; but any jperson 
sale, but anj susta inin g any injury by reason of such irregularity at the 
edmaysueu" hand of any other person may institute a suit against him 
for compensation or (if such other person is the purchaser) 
for the recovery of the specific property and for compensa- 
tion in default of such recovery. 

Delivery of 79. ( 1 ) Where the property sold is moveable property 
moveable pro- of which actual seizure has been made, it shall be delivered 
Stort! 8 to the purchaser. 

( 2 ) Where the property sold is moveable propertv in the 
possession of some person other than the judgment-debtor, 
the delivery thereof to the purchaser shall be made by giv- 
ing notice to the person in possession prohibiting nim from 
delivering possession of the property to any person except 
the purchaser. 

( 3 ) Where the property sold is a debt not secured by a 
negotiable instrument, or is a share in a corporation, the 
delivery thereof shall he made by a written order of the 
Court prohibiting the creditor from receiving the debt or 
any interest thereon, and the debtor from making payment 
thereof to any person except the purchaser, or prohibiting 
the person in whose name the share may be standing from 
making any transfer of the share to any person except the 
purchaser, or receiving payment of any dividend or interest 
thereon, and the manager, secretary or other proper officer 
of the corporation from permitting any such transfer or 
making any such payment to ’any person except the pur- 
chaser. 

80. ( 1 ) Where the execution of a document or the en- 
dorsement of the party in whose name a negotiable instru- 
ment or a share in a corporation is standing is required to 
transfer such negotiable instrument or share, the Judge or 
such officer as he may appoint in this behalf may execute 
such document or make such endorsement as may be neces- 
sary, and such execution or endorsement shall have the same 
effect as an execution or endorsement by the party, 

• ( 2 ) Such’ 


Transfer of 
negotiable 
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and Bbares. 
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( 2 ) Such execution or endorsement may be in tbe follow- 
ing form, namely : — 

A. B. by 0. D., Judge of tbe Court of (or as the case 
may be), in a suit by E. F. against A. B. 

(-3) Until t lie tiaiwter o± 'lit h negotiable installment t». 
share, tbe Court may, by order, appoint some person to re- 
ceive any interest or dividend due tbereon and to sign a 
receipt for tbe same ; and any receipt so signed shall be as 
valid and effectual for all purposes as if tbe same bad been 
signed by tbe party himself. 

81 . In tbe case of any moveable property not herein- Vesting order 
before provided for, tbe Court may make an order vesting ^her nroper- 
sucb property in the purchaser or as be may direct; and ty. P 
such property shall vest accordingly. 

Sale of immoveable property . 

82 . Sales of immoveable property in execution of de- What ^ ourts 

crees may be ordered by any Court other than a Court of er 

Small Causes. 

83 . (il Where an order for tbe sale of immoveable pro- Postpone- 
perty has been made, if the judgment-debtor can satisfy the 

Court that there is reason to believe that the amount of tbe judgment- 
decree may be raised by tbe mortgage or lease or private debtor to 
sale of such property, or some part thereof, or of any other raiae am0Tin * 
immoveable property of tbe judgment-debtor, tbe Court ° decree * 
may, on bis application, postpone tbe sale of the property 
comprised in the order for sale on such terms and for such 
period as it thinks proper, to enable him to raise tbe amount. 

(2) In such case tbe Court shall grant a certificate to tbe 
judgment-debtor authorizing him within a period to be 
mentioned therein, and notwithstanding anything contained 
in section 64, to make tbe proposed mortgage, lease or sale : 

Provided that all monies payable under such mortgage, 
lease m 'ale 'ball be paid, not to the judgment-debtor, but 
save in so far as a decree-holder is entitled to set off such 
money under tbe provisions of rule K, into Court : 

Provided also that no mortgage, lease or sale under this 
rule shall become absolute until it has been confirmed by 
a tbe Court. 

(3) Nothing: in this rule shall be deemed to applv to a 
sale of property directed to be sold in execution of a decree 
for sale in enforcement of a mortgage of, or charge on, 
such property. 

84 . ( 1 ) On every sale of immoveable property the per- Deposit ty 
son declared to be tbe purchaser shall pay immediately after 
such declaration a deposit of twenty-five per— eent^-onrtbe ™ a3*olfc- 

amount 
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amount of liis purchase-money to the officer or other person 
conducting the sale, and in default of such deposit, the 
property shall forthwith be re-sold. 

(2) Where the decree-holder is the purchaser and is en- 
titled to set off the purchase-money under rule 72, the Court 
may dispense with the requirements of this rule. 

85. The full amount of purchase-money payable shall be 
paid by tbe purchaser into Court before the Court closes on 
the fifteenth day from the sale of the property : 

Provided that, in calculating the amount to be so paid 
into Court, the purchaser shall have the advantage of any 
set-off to which he may be entitled under rule 72. 

86. In default of payment within the period mention- 
ed in the last preceding rule, the deposit may, if the Court 
thinks fit, after defraying the expenses of the sale, be for- 
feited to the Government, and the property shall be re-sold, 
and the defaulting purchaser shall forfeit all claim to the 
property or to any part of the sum for which it may sub- 
sequently be sold. 

87. Every re-sale of immoveable property, in default of 
payment of the purchase-money within the period allowed 
for such payment, shall be made after the issue of a fresh 
proclamation in the manner and for the period hereinbefore 
prescribed for the sale. 

88. Where the property sold is a share of undivided im- 
moveable property and two or more persons, of whom one 
is a co-sharer, respectively bid ihe same sum for such pro- 
perty or for any lot, the bid shall be deemed to be the bid 
of the co-sharer. 

89. (1) Where immoveable property has been sold in 
execution of a decree, any person, either owning such pro- 
perty or holding an interest therein by virtue of a title ac- 
quired before such sale, may apply to have the sale set aside 
on his depositing in Court, — 

(a) for payment to the purchaser, a sum equal to five 

per cent, of the purchase-money, and 

(b) for payment to the decree-holder, the amount spe- 

cified in the proclamation of sale as that for the 
recovery of which the sale was ordered, less any 
amount which may, since the date of such pro- * 
cJamation of sale, have been received hy the de- 
cree-holder. 


(Z) Where a person applies under rule 90 to set aside 
the sale of his immoveable property, he shall not, unless he 
withdraws his application, he entitled to make or prosecute 
an application under this rule. 

(3) Nothing 
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( 3 ) Nothing in tlxis rule shall relieve the judgment-deb- 
tor from any liability he may be under in respect of costs 
and interest not covered by tlie proclamation of sale. 

90 . ( 1 ) Where any immoveable uropeity ha^ been sold Application 
in execution of a decree, the decree-holder, or any person en- ^ e ^ a aside 
titled to share in a rateable distribution of assets, or whose ground of 
interests are affected by the sale, may apply to the Court to irregularity- 
set aside the sale the ground of a material iriegulaiity orfraud * 
or fraud in publishing or conducting it : 

Provided that no sale shall be set aside on the ground 
of irregularitv or fraud unless upon the facts proved the 
Court is satisfied that the applicant has sustained substan- 
tial injury by reason of such irregularity or fraud. 

91 . The purchaser at any such sale in execution of a application 

decree may apply to the Court to set aside the sale, on the b > T Purchaser 
ground that the judgment-debtor had no saleable interest gallon &l 6 
in the property sold. ground of 

judgment- 
debtor having 
no saleable 
interest. 

92. ( 1 ) Where no application is made under rule 89, Sale when to 
lule 90 or rule 91, or where such application is made and 
disallowed, the Court shall make an order confirming the aside? 1 eSe 
sale, and thereupon the sale shall become absolute. 

(2) Where such application is made and allowed, and 
where, in the case of an application under rule 89, the de- 
posit required by that rule is made within thirty days from 
the date of sale, the Court shall make an order setting 
aside the sale : 

Provided that no order shall be made unless notice of the 
application has been given to all persons affected thereby. 

( 3 ) Xo suit to set aside an ordei made under this mle 
shall be brought by any person against whom such order is 
made. 

93 . Where a sale of immoveable property is set aside Retumof 
under rule 92> the purchaser shall be entitled to an older for P^ r °kase- 
xepayment of his purchase-money, with or without inter- nm?aboa.° er ' 
est as the Court may direct, against any person to whom it 

has been paid, 

94. Where a sale of immoveable property has become Certificate to 
absolute, the Court shall grant a certificate specifying the purchaser, 
property sold and the name of the person who at the time 

of sale is declared to be the purchaser. Such certificate 
-shall bear date the day on which the sale became absolute. 

95 . Where the immoveable property^sold is in the *occtL- kehviry oF~ 
pancv of the judgment-debtor or of some person on his behalf 

or of judgment 
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or of some person claiming nuclei a title cieated by tlie 
judgment-debtoi subsequently lo tlie attachment of such, 
property and a certificate in respect thereof has been grant- 
ed under rule 94, the Court shall, on the application of the 
purchaser, older delivery to be made by putting such pur- 
chaser or any person whom he may appoint to receive de- 
livery on his behalf in possession of the property, and, if 
need be, by removing any person who refuses to vacate the 
same. 

Delivery of 96. Where the property sold is in the occupancy of a 
occupancy 1 of tenant or other person entitled to occupy the same and a 
tenant. certificate in respect thereof has been granted under rule 
94, the Court shall, on the application of the purchaser, 
order delivery to be made by affixing a copy of the certificate 
of sale in some conspicuous place on the property, and pro- 
claiming to the occupant by beat of drum or other custo- 
mary mode, at some convenient place, that the interest of 
the judgment-debtor has been transferred to the purchaser. 

Resistance to delivery of possession to decree-holder or pur- 
chaser . 

Resistance or 97 . (1) Where the holder of a decree for the possession 
to possess? immoveable property or the purchaser of any such pro- 
of immove 1 - 011 P er ty sold in execution of a decree is resisted or obstructed 
able proper- by any person in obtaining possession of the property, he 
may make an application to the Court complaining of such 
resistance or obstruction 

(2) The Court shall fix a day for investigating the mat- 
ter and shall summon the party against whom the appli- 
cation is made to appear and answer the same. * 

Resistance * 98 . Where the Court is satisfied that the resistance or 

tion^byTndff- obstruction was occasioned without any just cause by the 
ment-debtor* judgment-debtor or by some other person at his instigation, 
it shall direct that the applicant be put into possession of 
the property, and where the applicant is still resisted or 
obstructed in obtaining possession, the Court may also, at 
the instance of the applicant, order tbe -judgment-debtor, or 
any person acting at his instigation, to be detained in the 
civil prison for a term which nmv extend to thiity days. 

99 . Where the Court is satisfied that the resistance or 
by bond fide, obstruction was occasioned by any person (other than the 
sclaimant. judgment-debtor) claiming in goocLf &ith to be in possessi on 
of the property on his own account or on account of some 
person other than the -judgment-debtor, the Court shall make 
atr~t>suiU^ the appl ication. 

Dispossession 100. (1) Where anv person other than the judgment- 
debtor is dispossessed of immoveable property by the holder 
of a decree for tbe possession of "such property or, where 

such 
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suet property Las been sold in execution of a decree, “by tbe 
purchaser thereof, he may make an application to the Court 
complaining of such dispossession. 

(2) The Court shall fix a day for investigating the matter 
and shall summon the party against whom the application 
is made to appear and answer the same. * 

101 . Where the Court is satisfied that the applicant was Bona fide 
in possession of the property on his own account or on ac- claimant to 
count of some person other than the judgment-debtor, it to possession, 
shall direct that the applicant be put into possession of the 
property. 

102 . Nothing in rules 99 and 101 shall apply to resist- R u i eb not ap- 
ance or obstruction in execution of a decree for the posses- plicable to 
sion of immoveable property by a person to whom the judg- ^ r / aBsfe *, ee 
ment-debtoi ha& tiansiened the piopeity after the institu- ie ^ en ene ' 
iion of the suit in which the decree was passed or to the 
dispossession of any such person. 

103 . Any party not being a judgment-debtor against Oiders con- 

whom an order is made under rule 98, rule 99 or rule 101 elusive sub- 
may institute a suit to establish the right which he claims 6u j t 

to the present possession of the property; but, subject to resu 

thf* leMih oi Midi Mill (it any), the oidei shall be conclu- 
sive. 


ORDER XXII. 


Death , Marriage and Insolvency of Patties . 


1. The death of a plaintiff or defendant shall not cause No abate- 
the suit to abate if the right to sue survives. play’s death 

if right to sue 
survives. 


2 . Where there are more plaintiffs or defendants than Procedure 
one, and any of them dies, and wheie the light to sue sur- ^here one of 
vives to the surviving plaintiff or plaintiffs alone, or against defen" 
the suLviving defendant or defendants alone, the Court shall ^ants dies 
cause an entry to that effect to be made on the record, and and right to 
the suit shall proceed at the instance of the surviving plain- suesuivnes. 
tiff or plaintiff*, or against the surviving defendant or de- 
fendants. 


3. (1) Where one of two or more plaintiffs dies and the Procedure in 
right to sue does not survive to the surviving plaintiff or 
plaintiffs alone, or a sole plaintiff or sole surviving plain- r win 
tiff dies and the right to sue survives, the Court, on an ap- tiffs or of sole 
plication made in that behalf, shall cause the legal repre- plaintiff, 
sentative of the deceased plaintiff to be made a party and 
shall proceed vith the suit. 


(2) Where within the time limited bv law no application 
is made under sub-rule (2), tbe suit sliafl abate so far as the 

deceased 
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Procedure in 
case of death 
of one of 
several 
defend- 
ants or of aoh 
defendant. 


Deterraina 
toon of ques- 
tion as t6 
legal repre- 
sentative. 

No abate- 
ment by rea- 
son of death 
after hearing. 


Suit not 
abated by 
marriage of 
female party. 


When plain- 
tiff’s insol- 
vency bars 
suit. 


deceased plaintiff is concerned, and, on the application of 
the defendant, the Court may award to him the costs which 
he may have incurred in defending the suit, to be recover- 
ed from the estate of the deceased plaintiff. 

4. ( 1 ) Where ons of two or more defendants dies and 
the right to sue does not survive against the surviving de- 
fendant or defendants alone, or a sole defendant or sole 
surviving defendant dies and the right to sue survives, the 
Court, on an application made in that behalf, shall cause 
the legal representative of the deceased defendant to be 
made a party and shall proceed with the suit. 

(Sj Any person so made a party may make any defence 
appropriate to his character as legal representative of the* 
deceased defendant. 

(3) Where within the time limited by law no applica- 
tion is made under sub-rule (7), the suit shall abate as 
against the deceased defendant. 

5. Where a question arises as to whether any person is 
or is not the legal representative of a deceased plaintiff or a 
deceased defendant, such question shall be determined by 
the Court. 

6. Notwithstanding anything contained in the foregoing 
rules, whether the cause of action survives or not, there 
shall he no abatement by reason of the death of either party 
between the conclusion of the hearing and the pronouncing 
of the judgment, hut judgment may in such case be pro- 
nounced notwithstanding the death and shall have the same 
force and effect as if it had been pronounced before the 
death took place. 

7. ( 1 ) The marriage of a female plaintiff or defendant 
shall not cause the suit to abate, hut the suit may notwith- 
standing be proceeded with to judgment, and, where the 
decree is against a female defendant, it may be executed 
against her alone. 

(2) Where the husband Is by law liable for the debts of 
his wife, the decree may, with the permission of thg Court,, 
be executed against the husband also ; and, in case of judg- 
ment for the wife, execution of the decree may, with such 
permission, be issued upon the application of the husband, 
where *the husband is by law entitled to the subject-matter 
of the decree. 

8. ( 1 ) The insolvency of a plaintiff in any suit which 

the assignee or receiver might maintain for the benefit of 
his creditors, shall not cause the suit to abate, unless such 
assignee or receiver declines to continue the suit or (unless 
fo!r any special reason the Court otherwise directs) to give- 
security for the costs thereoi within such time as the Court 
may direct. * 

( 2 ) Where? 
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(2) Where the assignee or receiver neglects or refuses to Procedure I 
continue the suit and to give such security within the time ae^faiteto \ 
bo ordered, the defendant may apply for the dismissal of continue suit 
the suit on the ground of the plaintiff’s insolvency, and the or give seen* 
Court may make an order dismissing the suit and awarding nty ’ 
to the defendant the costs which he has incurred in defend- 
ing the same to be proved as a debt against the plaintiff’s 
estate. 

9. (1) Where a suit abates or is dismissed under this alfaTement or 
Order, no fresh suit shall be brought on the same cause of dismissal, 
action. 

(2) The plaintiff or the person claiming to be the legal 
representative of a deceased plaintiff or the assignee or the 
receiver in the case of an insolvent plaintiff may apply for 
an order to set aside the abatement or dismissal ; and if it is 
proved that he was prevented by any sufficient cause from 
continuing the suit, the Court shall set aside the abatement 
or dismissal upon such terms as to co-ls or otherwise as it 
thinks fit. 

(5) The provisions of section 5 of the Indian Limitation 
XV of 1877 Act, 1877, shall apply to applications under sub-rule (2). 

10. (1) In other cases of an assignment, creation or de- Procedure m 
volution of any interest during the pendency of a suit, the £. ase le- 
suit may, by leave of the Court, be continued by or against fowfinal or- 
the person to or upon whom such interest has come or derm suit, 
devolved. 

r3) The attachment of a decree pending an appeal there- 
from shall be deemed to be an interest entitling the person 
who procured such attachment to the benefit of sub-rule (1). 

11. In the application of this Order to appeals, so far Application 
as may be, the word “plaintiff” shall be held to include an of 0r< * er to 
appellant, the word “defendant” a respondent, and the appeas * 
word “suit” an appeal. 

12. Nothing in mles 2, 4 and 8 shall apply to proceed- Application 

ings in execution of a decree or order. * of 0rd ®F to 

° proceedings* 


ORDER XXIII. 

Withdrawal and Adjustment of Suits . 

1. (1 ) At any time after the institution of a suit the Withdraws? 

S laintiff may, as against all or any of the defendants, with- or . 
raw his suit or abandon part of his claim. of part of 1611 

(2) Where the Court is satisfied — elaim * 

(a) that a suit must fail by reason of some formal de* 
feet, or 

(b) that 

1 See now the Indian Limitation Act, 1908 (IX of 1908), ss. 4 and 5, 

General Acts J Yol. VI. 
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( 6 ) that there are other sufficient grounds for allowing 
the plaintiff to institute a Iresh suit for the sub- 
ject-matter of a suit or part of a claim, 

It may, on such terms as it thinks fit, grant the plaintiff 
permission to withdraw from such suit or abandon such part 
of a claim with liberty to institute a fresh suit in respect of 
the subject-matter of such suit or such part of a claim* 

(3) Where the plaintiff withdraws from a suit, or aban- 
dons part of a claim, without the permission referred to in 
sub-rule (2), he shall be liable for such costs as the Court 
may awaul and shall be precluded from instituting any 
irpsh suit in respect of such subject-matter or such part of 
the claim. 


Limitation 
law not 
affected by 
first suit. 


(4) Nothing in this rule shall be deemed to authorize the 
Court to permit one of several plaintiffs to withdraw with- 
out the consent of the others. 

2. In any fresh suit instituted on permission granted 
under the last preceding rule, the plaintiff shall be bound 
by the law of limitation in the same manner as if the first 
suit had not been instituted. 


Compromise 3 . Where it is proved to the satisfaction of the Court 
of smt. that a suit has been adjusted whollv or in part by any law- 
ful agreement or compromise, or where the defendant satis- 
fies the plaintiff in respect of the whole or any part of the 
subject-matter of the suit, the Court shall order such agree- 
ment, compromise or satisfaction to be recorded, and shall 
pass a decree in accordance therewith so far as it relates to 
the suit. 

Proceedings 4 . Nothing iii this Order shall apply to any proceedings 
m execution . •, 1 1 * • 1 b 

of decrees not 111 execution of a decree or order. 

affected. 


ORDER XXIV. 


Payment into Court . 


J>eposit by 
defendant of 
amount in 
satisfaction 
of claim. 


1. The defendant in any suit to recover a debt or dam- 
ages may, at any stage of the suit, deposit in Court such sum 
of money as he considers a satisfaction in full of the claim. 


Notice of 
deposit. 


Interest on 
deposit not 
allowed to 
plaintiff after 
notice. 


2. Notice of the deposit shall be given through the Court 
by the defendant to the plaintiff, and the amount of the 
deposit . shall (unless the CouTt otherwise directs) be paid to 
the plaintiff on his application. 

8 . No interest shall be allowed to the plaintiff on any 
sum deposited by the defendant from the date of the receipt 
of such notice, whether the sum deposited is in full of the 
claim or falls short thereof % 

4. (1) Where 
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4. (1) Where the plaintiff accepts such amount as satis- Procedure 
faction in part only of his claim, he may prosecute his suit Accepts 11 * 
for the balance ; and, if the Court decides that the depo 3 *t deposit as 
by the defendant was a full satisfaction of the plaintiff’s satisfaction 
claim, the plaintiff shall pay the costs of the suit incurred in P art - 
after the deposit and the costs incurred previous thereto, so 
far as they were caused by excess in the plaintiff’s claim. 

(tf) Where the plaints accepts such amount as sati^fac- Procedure 
tion in full of his claim, he shall present to the Court a ^eepuit a, 
statement to that effect, and such statement shall be filed and satinet 
the Court shall pronounce judgment accordingly; and, in mfuii. 
directing by whom the costs of each party are to be paid, 
the Court shall consider which of the parties is most to blame 
for the litigation. 


Illustiations. 

(a) A owes B Es. 100. B sues A for the amount, having made no 
demand for payment and having no reason to believe that the delay 
caused by making a demand would place him at a disadvantage. On the 
plaint being filed, A pays the money into - "Court. B accepts it in full 
satisfaction of his claim, hut the Court should not allow him any costs, 
the litigation being presumably groundless on his part. 

(b) B sues A under the circumstances mentioned in illustration (a). 
On the plaint being filed, A disputes the claim. Afterwards A pays the 
money into Court. B accepts it in full satisfaction of his claim. The 
Court should also give B his costs of suit, A’s conduct having shown that 
the litigation w T as necessary. 

( c ) A owes B Es. 100, and is willing to pay him that sum without 
suit. B claims Es. 150 and sues A for that amount. On the plaint being 
filed A pays Es. 100 into Court and disputes only his liability to pay the 
remaining Es. 50. B accepts the Es. 100 in full satisfaction of his claim. 
The Court should order him to pay A’s costs. 


ORDER XXV. 

Security for Costs . 

1. ( 1 ) Where, at any stage of a suit 2 it appears to the When secur- 
Court that a sole plaintiff is, or (when there are more plain- 
tiffs than one] that all the plaintiffs are residing out of qiSred^rom 
British India, and that such plaintiff does not, or that no one plaintiff, 
of such plaintiffs does, possess any sufficient immoveable 
property within British India other than the property in 
suit, the Court may, either of its own motion or on the 
application of any defendant, order the plaintiff or plain- 
tiffs, within a time fixed by it, to give security for the pay- 
ment of all costs incurred and likely to be incurred by any 
defendant. 

(2) Whoever leaves British India under such circum- Residence out 
stances as to afford reasonable probability that he will frot of British 

be lndia - 
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be forthcoming whenever he may be called upon to pay 
costs shall be deemed to be residing out of British India 
within the meaning of sub-rule (1). 

(-5) On the application of any defendant in a suit for 
the payment of money, in which the plaintiff is a woman, 
the Court may at any stage of the suit make a like order if 
it is satisfied that such plaintiff does not possess any suffi- 
cient immoveable property within British India. 

2. ( 1 ) In the event of such security not being furnished 
within the time fixed, the Court shall make an order dis- 
missing the suit unless the plaintiff or plaintiffs are per- 
mitted to withdraw therefrom. 

(2) Where a suit is dismissed under this rule, the plain- 
tiff may apply for an order to set the dismissal aside, and, 
if it is proved to the satisfaction of the Court that he was 
prevented by any sufficient cause from furnishing the secu- 
rity within the time allowed, the Court shall set aside the 
dismissal upon such terms as to security, costs or otherwise 
as it thinks fit, and shall appoint a day for proceeding with 
the suit. 

(3) The dimisssal shall not be set aside unless notice of 
such application has been served on the defendant; 


ORDER XXVI. 

Commissions. 

Commissions to examine witnesses. 

I Any Couit may in any suil issue a commission for ths 
examination on interrogatories or otherwise of any person* 
resident within the local limits of its jurisdiction who is- 
exempted under this Code from attending the Court or who 
is from sickness ot infirmity unable to attend it. 

2. An order for the issue of a commission for the ex- 
amination of a witness may be made by the Court either of 
its own motion or on the application, supported by affidavit 
or otherwise, of any party to the suit or of the witness to he 
examined. 

3. A commission for the examination of a person who 
resides within the local limits of the jurisdiction of thn 
Court issuing the same may be issued to any person, whom 
tlfe Ccrat thinks fit to execute it. 

4. (1)' Any Court may in any suit issue a commission for 
the examination of — 

(a) any person resident beyond the local limits of its: 
jurisdiction ; 
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(4) any person who is about to leave such limits before 
the date on which he is required to be examined 
in Court ; and 

(c) any civil or military officer of the Government who 
cannot, in the opinion of the Court, attend with- 
out detriment to the public service. 


(2) Such commission may be issued to any Court, not 
being a High Court, within the local limits of whose juris- 
diction such person resides, or to any pleader or other per- 
son whom the Court issuing the commission may appoint. 


(3) The Court on issuing any commission under this rule 
shall direct whether the commission shall be returned to 
itself or to any subordinate Court. 


5. Where any Court to which application is made for Commission 
the issue of a commission for the examination of a person or Request -to 
residing at any place not within British India is satisfied with 

that the evidence of such person is necessary, the Court may in British 
issue such commission or a letter of request. India. 


6. Every Court receiving a commission for the examina- Court to ex- 
tion of any person shall examine him or cause him to be au3ine wit_ 

- J r - ne*>s puisuant 

to eommis- 


examined pursuant thereto. 


7. Where a commission has been duly executed, it shall Return of 
be returned, together with the evidence taken under it, to 
the Court from which it was issued, unless the order for tions of wit- 
issuing the commission has otherwise directed, in which case nesses, 
the commission shall be returned in terms of such order; 
and the commission and the return thereto and the evidence 
taken under it shall (subject to the provisions of the next 
following rule) form part of the record of the suit. 


§. Evidence iaken under a commission shall not be lead When depo- 
as evidence in the suit without the consent of tne party 
against whom the same is offered, unless — evidence 1 . 31 


(a) the person who gave the evidence is beyond the 
jurisdiction of the Court, or dead or unable from 
sickness or infirmity to attend to be personally 
examined, or exempted from personal appearance 
in Court, or is a civil or military officer of the 
Government who cannot, in the opinion of the 
Court, attend without detriment to the public 
service, or 

(6) the Court in its discretioS dispenses with' the proof 
of any of the circumstances mentioned in clause 
(a), and authorizes the evidence of any person 
being read as evidence in the suit, notwithstand- 
ing 
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ing proof that the cause for taking such evidence 
by commission has ceased at the time of reading 
the same. 


Commissions for local investigations . 

Commissions 9. j n any suit in which the Court deems a local investi- 
torest^a- Cal ? a ti° n t° k* e requisite or proper for the purpose of elucidat- 
tims. ° ing any matter in di&pute, or of ascertaining the market- 
value of any property, or the amount of any mesne profits 
or damages or annual net profits, the Court may issue a 
commission to such person as it thinks fit directing him to 
make such investigation and to report thereon to the Court : 

Provided that, where the Local Government has made 
rules as to the persons to whom such commission shall he 
issued, the Court shall he bound by such rules. 

Procedure of 10. (7) The Commissioner, after such local inspection 
Commission- ag j ie c ^ eems necessary and after reducing to writing the evi- 
dence taken by him, shall return such evidence, together 
with his report in writing signed by him to the Court. 

Report and (2) The report of the Commissioner and the evidence 
depositions to taken by him (but not the evidence without the report) shall 
in suit enCe evidence in the suit and shall form part of the record ; 

but the Court or, with the permission of the Court, any of 
Commissioner the parties to the suit may examine the Commissioner per- 
maybe exa- sonally in open Court touching any of the matters referred 
mined m per- or mentioned in his report, or as to his report, or as 

to the maimer in which he has made the investigation. 

(5) Where the Court is for any reason dissatisfied with 
the proceedings of the Commissioner, it may direct such 
further inquiry to be made as it shall think fit. 


Commissions to examine accounts . 


Commission 
to examine 
or adjust 
accounts. 


11 . In any suit in which an examination or adjustment 
of accounts is necessary, the Court may issue a commission 
to such person as it thinks fit directing him to make such 
examination or adjustment. 


Court to give 12 . (I) The Court shall furnish the Commissioner with 
Commissioner such part of the proceedings and such instructions as appear 
SSST necessary, and the instructions shall distinctly specify 
whether the Commissioner is merely to transmit the proceed- 
ings which he may hold on the inquiry, or also to report his 
own opinion on the point referred for his examination. 

(2) The 
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(2) The proceedings and report (if any) of the Commis- Proceedings 
sioner shall he evidence in the suit, hut where the Court ^b^evi* 
has reason to he dissatisfied with them, it may direct such dence.*' 1 

further inquiry as it shall think fit. Court may 

direct further 

Commissions to make 'partitions . inquiry. 

13. Where a preliminary decree for partition has been Commibsion 
passed, the Court may, in any case not provided for by sec- to make par- 
tion 54, issue a commission to such person as it thinks fit to moveab i e 
make the partition or separation according to the rights as property, 
declared in such decree. 

14. ( 1 } The Commissioner shall, after such inquiry as Procedure of 
may be necessary, divide the property into as many shares Commis- 

as may be directed by the order under which the commission sloner * 
was issued, and shall allot such shares to the parties, and 
may, if authorized thereto by the said order, award sums 
to be paid for the purpose of equalizing the value of the 
shares. 

(2) The Commissioner shall then prepare and sign a re- 
port or the Commissioners (where the commission was issued 
to more than one person and they cannot agree) shall pre- 
pare and sign separate reports appointing the share of each 
party and distinguishing each share (if so directed by the 
said order) by metes and bounds. Such report or reports 
shall be annexed to the commission and transmitted to tUe 
Court; and the Court, after hearing any objections which 
the parties may make to the report or reports, shall confirm, 
vary or set aside the same. 

(3) Where the Court confirms or varies the report or 
reports it shall pass a decree in accordance with the same as 
confirmed or varied; but where the Court sets aside the 
report or reports it shall either issue a new commission or 
make such other order as it shall think fit. 

General provisions . 

15. Before issuing any commission under this Order, the Expenses of 
Court may order such sum (if any) as it thinks reasonable Commission 
for the expenses of the commission to be, within a time to into^ourt. 
be fixed, paid into Court by the party at whose instance or 

for whose benefit the commission is issued. 

16. Any Commissioner appointed under this Order may, powers of 
unless otherwise directed by the order of appointment, — Commission- 

(a) examine the parties themselves and any witness 
whom they or any of them may produce, and 
any other person whom the Commissioner thinks 
proper to call upon to give evidence in the matter 
referred to him ; 

(b) call 
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(b) call for and examine documents and other things 

relevant to the subject of inquiry; 

(c) at any reasonable time enter upon or into any land 

or building mentioned in the order. 

Attendance 17. ( 1 ) The provisions of this Code relating to the sum 
and examin- moning, attendance and examination of witnesses, and to 
nesses°befoie the remuneration of, and penalties to be imposed upon, wit- 
Commis&ion- nesses, shall apply to persons required to give evidence or 
to produce documents under this Order whether the com- 
mission in execution of which they are so required has been 
issued by a Court situate within or by a Court situate beyond 
the limits of British India, and for the purposes of this 
rule the Commissioner shall be deemed to be a Civil Court. 

(2) A Commissioner may apply to any Court (not being 
a High Court) within the local limits of whose jurisdiction 
a witness resides for the issue of any process which he may 
find it necessary to issue to or against such witness, and such 
Court may, in its discretion, issue such process as it con- 
siders reasonable and proper. 

Parties to aj>- 13. (I) Where a commission is issued under this Order, 
Commission- ^e direct that the parties to the suit shall ap- 

er. " pear before the Commissioner in person or by their agents 

or pleaders. 

(2) Where all or any of the parties do not so appear, the 
Commissioner may proceed in their absence. 


ORDER XXVII. 


Suits by or against the Government or Public Officers in 
their official capacity . 

Suits by or 1/ In any suit by or against the Secretary of State for 
against Gov- India in Council, the plaint or written statement shall be 

ormnen » signed by such person as the Government may, by general 

or special order, appoint in this behalf, and shall be verified 
by any person whom the Government may so appoint and 
who is acquainted with the facts of the case. 

Persons 2. Persons being ex-officio or otherwise authorized to 

-tborized act for the Government in respect of any judicial proceed- 

vernment. 5ng shall be deemed to be the recognized agents by whom 

appearances, acts and applications under this Code may be 
made or done on behalf of the Government. 


3 In 
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3. In suits by or against the Secretary of State for India Piainu in 
in Council, instead of inserting in the plaint the name and sult . s r 
description and place of residence of the plaintiff or defend- emment. ° V " 
ant, it shall be sufficient to insert tiie words “ The Secretary 

of State for India in Council.” 

4. The Government pleader in any Court, or such othei Agent for 
person as the Local Government may for any Court ap- Government 
point in this behalf, shall be the agent of the "Government 

for the purpose of receiving processes against the Secretary p 
of State for India in Council issued by such Court. 

5. The Court, in fixing the day for the Secretary of Fixing of day 
State for India in Council to answer to the plaint, shall allow ance o^be'- 

a reasonable time for the necessary communication with the half of Gov- 
Government through the proper channel, and for the issue eminent 
of instructions to the Government pleader to appear and 
answer on behalf of the said Secretary of State for India in 
Council or the Government, and may extend the time at its 
discretion. 


Attendance 
of person 
able to an- 
swer 

questions 
relating to 
suit against 
Government 
Extension of 
time to en- 
able public 
officer to 
make 
reference 
to Govern- 
ment. 


6. The Court may also, in any case in which the Gov- 
ernment pleader is not accompanied by any person on the 
part of the Secretary of State for India in Council, who may 
be able to answer any material questions relating to the suit, 
direct the attendance of such a person. 

7. (I) Where the defendant is a public officer and, on 
receiving the summons, considers it proper to make a refer- 
ence to the Government before answering the plaint, he may 
apply to the Court to grant such extension of the time fixe5 
in the summons as may be necessary to enable him to make 
such reference and to receive orders thereon through the 
proper channel. 

(2) Upon such application the Court shall extend the 
time for so long as appears to it to be necessary. 

8. (1) Where the Government undertakes the defence o£ Procedure in 
a suit against a public officer, the Government pleader, upon suits against 
being furnished with authority to appear and answer the pu ^ iic officer# 
plaint, shall apply to the Court, and upon such application 

the Court shall cause a note of his authority to be entered in 
the register of civil suits. 

(2) Where no application under sub-rule (1) is made by 
the Government pleader on or before the day fixed in the 
notice for the defendant to appear and answer, the case shall 
proceed as in a suit between private parties : 

Provided that the defendant shall not he liable to arrest, 
nor his property to attachment, otherwise than in execu- 
tion of a decree 

ORDER XXYIII. 
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Suits by or against Military Men . 

1. (2) Wlieie any officer or soldier actually serving the 
(iovernment in a military capacity is a party to a suit, and 
cannot obtain leave of absence for the purpose of prosecut- 
ing or defending tbe suit in person, be may authorize any 

authorize any person to sue or defend in bis stead, 
person to sue 

or defend for (2) Tbe authority shall be in writing* and shall be signed 
them. ky 0 £&cer or soldier in the presence of ( a ) his command- 

ing officer, or the next subordinate officer* if the party is 
himself the commanding officer, or (6) where the officer or 
soldier is serving in military staff employment, the head or 
other superior officer of the office in which he is employed. 
Such commanding or other officer shall countersign the 
authority, which shall be filed in Court. 

(5) When so filed the countersignature shall be sufficient 
proof that the authority was duly executed, and that the 
officer or soldier by whom it was granted could not obtain 
leave of absence for the purpose of prosecuting or defending 
the suit in person. 

Explanation.— In this Order the expression “ command- 
ing officer 33 means the officer in actual command for the 
time being of any regiment, corps, detachment or depot to 
which the officer or soldier belongs. 

Person so 2. Any person authorized by an officer or a soldier to 

authorized prosecute or defend a suit in his stead may prosecute or 

may act per- defend it in person in the same manner as the officer or 

point pleader* soldier could do if present; or he may appoint a pleader to 

* prosecute or defend the suit on behalf of such officer or 

soldier. 

3. Processes served upon any person authorized by an 
officer or a soldier under rule 1 or upon any pleader ap- 
pointed as aforesaid by such person shall be as effectual as 
if they had been served on the party in person. 


OEDEE XXIX. 


Service on 
person so 
authorized, 
or on his 
pleader, to 
be good 
service. 


< >fficeis oi 
soldiei's who 
cannot ob- 
tain leave 


Suits by or against Corporations . 


Subscription 
and verifica- 
tion of 
pleading. 


1. In suits by or against a corporation, aly pleading 
may be signed and verified on behalf of the corporation by 
the secretary or by any director or other principal officer of 
the corporation who is able to depose to the facts of the 
case. 


2. Subject 
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2. Subject to any statutory provision regulating service Service on 
of process, where the suit is against a corporation, the sum- 00I P° ra * oru 
mons may be served — 

(а) on the secretary, or on any director, or other prin- 

cipal officer of the corporation, or 

(б) by leaving it or sending it by post addressed to the 

corporation at the registered office, or if there 
is no registered office then at the place where 
the corporation carries on business. 

3. The Court may, at any stage of the suit, require the Power to re- 
personal appearance of the secretary or of any director, or 

other principal officer of the corporation who may be able officer of 
to answer material questions relating to the suit. corporation. 


ORDER XXX. 

Suits by or against Firms and Persons carrying on business 
in names other than their own. 

1. (7) Any two or more persons claiming or being liable Suing of part- 
as partners and carrying on business in British India may of firm. name 
sue or be sued in the name of the firm (if any) of which 

such persons were partners at the time of the accruing of 
the cause of action, and any party to a suit may in such 
case apply to the Court for a statement of the names and 
addresses of the persons who were, at the time of the accru- 
ing of the cause of action, partners in such firm, to be fur- 
nished and verified in such manner as the Court may direct. 

(2) Where persons sue or are sued as partners in the 
name of their firm under sub-rule (7), it shall, in the case 
of any pleading or other document required by or under 
this Code to be signed, verified or certified by the plaintiff 
or the defendant, suffice if such pleading or other docu- 
ment is signed, verified or certified by any one of such per- 
sons. 

2. (7) Where a suit is instituted by partners in the name Disclosure of 
of their firm, the plaintiffs or their pleader shall, on demand 

in writing by or on behalf of any defendant, forthwith de- 
clare in writing the names and places of residence of all the 
persons constituting the firm on whose behalf the suit is 
instituted. 

(2) Where the plaintiffs or their pleader fail to comply 
with any demand made under sub-rule (7), all proceedings 
in the suit may, upon an application for that purpose, be 
stayed upon such terms as the Court may direct. 

(3) Where the names of the partners are declared in the 
manner referred to in sub-rule (7), the suit shall proceed in 

the 
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the same manner, and the same consequences in all respects 
shall follow, as if they had been named as plaintiffs in the 
plaint : 

Provided that all the proceedings shall nevertheless con- 
tinue in the name of the firm. 

Ssrvioe. 3. Where persons are sued as partners in the name of 

their firm, the summons shall be served either — 

(а) upon any one or more of the partners, or 

(б) at the principal place at which the partnership 

business is carried on within British India upon 
any person having, at the time of service, the 
control or management of the partnership busi- 
ness there, 

as the Court may direct ; and such service shall be deemed 
good service upon the firm so sued, whether all or any of the 
partners are within or without British India : 

Provided that, in the case of a partnership which has 
been dissolved to the knowledge of the plaintiff before the 
institution of the suit, the summons shall be served upon 
every person within British India whom it is sought to 
make liable. 

aightofsuit 4. (1) Notwithstanding anything contained in section 

on death of 45 0 f the Indian Contract Act, 1872, where two or more IX of 1872. 

P a ner * persons may sue or be sued in the name of a firm under the 
foregoing provisions and any of such persons dies, whether 
before the institution or during the pendency of any suit, 
it shall not be necessary to join the legal representative of 
the deceased as a party to the suit. 

[2) Nothing in sub-rule ( 1 ) shall limit or otherwise affect 
any right which the legal representative of the deceased 
may have — 

(a) to apply to be made a party to the suit, or 

(b) to enforce any claim against the survivor or sur- 
vivors. 

5. Where a summons is issued to a firm and is served 
in the manner provided by rule 3, every person upon whom 
it is served shall be informed by notice in writing given at 
the time of such service, whether he is served as a partner or 
as a person having the control or management of the part- 
nership business, or in both characters, and, in default of 
such notice, the person served shall be deemed to be served 
as a partner. * 

8. Where persons are sued as partners in the name of 
their firm, they shall appear individually in their own 
names, but all subsequent proceedings shall, nevertheless, 
continue in the name of the firm. 

7 . Where 


Notice in 
what capa- 
city served. 


Appearance 
of partners. 
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7. Where a summons is served in the manner provided No appear- 
by rule 3 upon a person having the control or management ^pa^era 
of the partnership business, no appearance by him shall be y p 
necessary unless he is a partner of the firm sued. 

8. Any person sexwed with summons as a partner under Appearance 
rule 3 may appear under protest, denying that he is a under protest, 
^partner, but such appearance shall not preclude the plaintiff 

from otherwise serving a summons on the firm and obtaining 
a decree against the firm in default of appearance where no 
^partner has appeared. 

9- This Order shall apply to suits between a firm and one Suits between 
•or more of the partners therein and to suits between firms co-partners, 
having one or more partners in common; but no execution 
shall be issued in such suits except by leave of the Court, 
and, on an application for leave to issue such execution, all 
such accounts and inquiries may be directed to be taken and 
made and directions given as may be just. 

10* Any person carrying on business in a name or style Suit against 
other than his own name may be sued in such name or P rs ^ 
style as if it were a firm name ; and, so far as the nature of ^ s °in name 
the case will permit, all rides under this Order shall apply, other than 

his own. 


ORDER XXXI. 


Suits by or against Trustees , Executors and Administrators . 

1. In all suits concerning property vested in a trustee, Representa- 

* executor or administrator, where the contention is between * 10 . n ? f t>ene * 
the persons beneficially interested in such property and a guitsoonoem- 

• third person, the trustee, executor or administrator shall ing property 
represent the persons so interested, and it shall not ordin- vested in 
arxly he necessary to make them parties to the suit. But trustees > etc * 
the Court may, if it thinks fit, order them or any of them 

to he made parties. 


% Where there are several trustees, executors or admin- Joinder of 
istrators, they shall all be made parties to a suit against trustees, exo- 
•M armored &.m: gSgt 

Provided that the executors who have not proved their tors, 
testator’s will, and trustees, executors and administrators 
outside British India, need not be made parties. 

3* Unless the Court directs otherwise, the husband of Husband ot 
a married trustee, administratrix or executrix shall not as m ®; r y ied ex ®' 
such be a party to a suit by or against her. joinl* n ° ° 


ORDER XXXII. 

Suits by or against Minors and Persons of Unsound Mind . 

1. Every suit by a minor shall be instituted in his Minor to sue 
name by a person who in such suit shall he called the next by next 
friend of the minor. friend. 

A 2. (1) Where 

191 



Civil Procedure. 


Where suit is 
instituted 
■without next 
friend, plaint 
to be taken 
off the file 


Guardian for 
the suit to 
be appointed 
by Court for 
minor defend- 
ant. 


Who may act 
as next friend 
or be appoint- 
ed guardian 
for the suit 


[ACT V 

2. (1) Where a suit is instituted by or on behalf of a 
minor without a next friend, the defendant may apply to 
have the plaint taken off the file, with costs to be paid by 
the pleader or other person by whom it was presented. 

(2) Notice of such application shall be given to such 
person, and the Court, after hearing his objections (if any),, 
may make such order in the matter as it thinks fit. 

3. (1) Where the defendant is a minoi, the Court, on 
being satisfied of the fact of his minority, shall appoint » 
proper person to be guardian for the suit for such minor. 

(2) An older for the appointment of a guardian for the 
suit may be obtained upon application in the name an<f 
on behalf of the minor or by the plaintiff. 

(3) Such application shall be supported by an affidavit- 
verifying the fact that the proposed guardian has no interest 
in the matters in controversy in the suit adverse to that of 
the minor and that he is a fit person to be so appointed. 

(4) No order shall be made on any application under 
this rule except upon notice to the minor and to any 
guardian of the minor appointed or declared by an authority 
competent in that behalf, or, where there is no such guard- 
ian, upon notice to the father or other natural guardian 
of the minor, or, where there is no father or other natural 
guardian, to the person in whose care the minor is, and after 
hearing any objection which may be urged on behalf of 
any person served with notice under this sub-rule. 

4. (1 ) Any person who is of sound mind and has attained 
majority may act as next friend of a minor or as his guard- 
ian for the suit : 

Provided that the interest of such person is not adverse* 
to that of the minor and that he is not, in the case of a next 
friend, a defendant, or, in the case of a guardian for the 
suit, a plaintiff. 

(2) Where a minor has a guardian appointed or declared 
by competent authority, no person other than such guardian 
shall act as the next friend of the minor or be appointed his- 
guardian for the suit unless the Court considers for rea- 
sons to be recorded, that it is for the minor’s welfare that an- 
other person be permitted to act or be appointed, as the case* 
may be. 

(3) No person shall without his consent be appointed 
guardian for the suit. 

(4) Where there is no other person fit and willing to act 
as guardian for the suit,, the Court may appoint any of its* 
officers to be such guardian . and may direct that the costs 
to br incurred by such officer in the performance of his 

duties- 
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duties as suet guardian shall be borne either by the parties 
or by any one or more of the parties to the suit, or out of 
any fund in Court in which the minor is interested, and may 
give directions for the repayment or allowance of such costs 
as justice and the circumstances of the case may lequiie. 

5. (1) Every application to the Court on behalf of a Representa- 
minor, other than an application under rule 10, sub-rule £ lol ^ t minor 
(2), shall be made by his next friend or by his guardian fnend^or 
for the suit. guardian for 

(2) Every order made in a suit or on any application, tte smt# 
before the Court in or by which a minor is in any way con- 
cerned or affected, without such minor being represented by 
a next friend or guaidian for the suit, as the case may be, 
may be discharged, and, where the pleader of the party at 
whose instance such order was obtained knew, or might 
i easonably have known, the fact of such minority, with 
^osts to be^paid by such pleader. 

6- {!). A next friend or guardian for the suit shall not. Receipt by 

nextfnend 
or guardian 
for tKe amt of 


k>. [i) i*. next inena or guaraian ior tne suit snail not. Receipt by 
without the leave of the Court, receive any money or other next fn f nd 
moveable property on behalf of a minor either — for^h^amt 

(a) by way of compromise before decree or order, or ^™^ecree n * 
(&) under a decree or order in favour of the minor. for minor 

(2) Where the next friend or guardian for the suit has 
not been appointed or declared by competent authority to be 
guardian of the property of the minor, or, having been so 
appointed or declared, is under any disability known to 
the Court to receive the money or other moveable property, 
the Court shall, if it grants him leave to receive the pro- 
perty, require such security and give such directions as will, 
in its opinion, sufficiently protect the property from waste 
and ensure its proper application. t 

7. ( 1 ) No next friend or guardian for the suit shall, Agreement or 

without the leave of the Court, expressly recorded In the 
proceedings, enter into any agreement or compromise on foemfor 
behalf of a minor with reference to the suit in which he guardian for 
acts as next friend or guardian. the suit. 

(2) Any such agreement or compromise entered into 
without the leave of the Court so recorded shall be voidable 
against all parties other than the minor. 

8. (^) Unless otherwise ordered by the Court, a next Retirement of 
friend shall not retire without first procuring a fit person ne5 ^ frl€nd * 
to be put in his place and giving security for the costs 

already incurred. 

(2) The application for the appointment of a new next 
friend shall be supported by an affidavit showing the fitness 
of the person proposed, and also that he has no interest 
adverse to that of the minor. 

9. (1) Where 
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9. (1) Where the interest of the next friend of a minor 
is adverse to that of the minor or where he is so connected 
with a defendant whose interest is adverse to that of the 
minor as to make it unlikely that the minor’s interest will 
he properly protected by him, or where he does not do his 
duty, or, during the pendency of the suit, ceases to reside 
within British India, or for any other sufficient cause, ap- 
plication may be made on behalf of the minor or by a de- 
fendant for his removal; and the Court, if satisfied of the 
sufficiency of the cause assigned, may order the next friend 
to be removed accordingly, and make such other order 
as to costs as it thinks fit. 

(2) Where the next friend is not a guardian appointed 
or declared by an authority competent in this behalf, and 
an application is made by a guardian so appointed or de- 
clared, who desires to be himself appointed in the place of 
the next friend, the Court shall remove the next friend 
unless it considers, for reasons to be recorded by it, that 
the guardian ought not to be appointed the next friend of 
the minor, and shall thereupon appoint the applicant to be 
next friend in his place upon such terms as to the costs 
already incurred in the suit as it thinks fit. 

10 . (1) On the retirement, removal or death of the next 
friend oi a minor, further proceedings shall be stayed until 
the appointment of a next friend in his place. 

(2) Where the pleader of such minor omits, within a 
reasonable time, to take steps to get a new next friend ap- 
pointed, any person interested in the minor or in the matter 
in' issue may apply to the Court for the appointment of one, 
and the Court may appoint such person as it thinks fit. 

11 . ( 1 ) Where the guardian for the suit desires to retire 
or does not do his duty, or where other sufficient ground is 
made to appear, the Court may permit such guardian to re* 
xire or may remove him, and may make such order as to 
costs as it thinks fit. 

(2) Where the guardian for the suit retires, dies or^is 
removed by the Court during the pendency of the suit, the 
Court shall appoint a new guardian in his place. 

12 . (1) A minor plaintiff or a minor not a party to a 
suit^ on whose behalf an application is pending shall, on 
attaining majority, elect whether he will proceed with the 
ft uit or application. 

(2) Where he elects to proceed with the suit or appli- 
cation, he shall apply for an order discharging the next 
friend and for leave to proceed in his own name. 

(3) The title of the suit or application shall in such 
case be corrected so as to read henceforth thus : — 

“ A. B., late a minor, by C. D., his next friend, but 
now having attained majority.” 

(4) Where 
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(4) Where he elects to abandon tbe suit or application,, 
be shall, if a sole plaintiff or sole applicant, apply for an 
order to dismiss the suit or application on repayment of 
the costs incurred by the defendant or opposite party or 
which may have been paid by his next friend. 

(5) Any application under this rule may be made es 
parte : but no order discharging a next friend and permit- 
ting a minor plaintiff to proceed in his own name shall 
be made without notice to the next friend. 

13 . (2) Where a minor co-plaintiff on attaining major- Where miner 
ity desires to repudiate the suit, he shall apply to have his co-plaintiff 
name struck out as co-plaintiff; and the Court, if it finds jont^desiws* 
that he is not a necessary party, shall dismiss him from the to repudiate 
suit on such terms as to costs or otherwise as it thinks fit. suit. 

(2) Notice of the application shall be served on the next 
friend, on any co-plaintiff and on the defendant. 

(3) The costs of all parties of such application, and of 
all or any proceedings theretofore had in the saiii, shall be 
paid by such persons as the Court directs. 

(4) Where the applicant is a necessary party to the suit, 
the Court may direct him to be made a defendant. 

. 14 . (I) A minor on attaining majority may, if a sole Unreasonable 
plaintiff, apply that a suit instituted in his name by his or improper 
next friend be dismissed on the ground that it was unreason- sult * 
able or improper. 

(2) Notice of the application shall be served on all the 
' parties concerned; ana the Court, upon being satisfied of 
such unreasonableness or impropriety, may grant the ap- 
plication and order the next friend to pay the costs of all 
parties in respect of the application and of anything done in 
the suit, or make such other order as it thinks fit. 

15 . The provisions contained in rules 1 to 14, so far as Application 
they are applicable, shall extend to persons adjudged to be 
of unsound mind and to persons who though not so ad- sound mind, 
judged are found by the Court on inquiry, by reason of un- 
soundness. of mind or mental infirmity, to "Be incapable of 
protecting their interests when suing or being sued. 

16 * Nothing in this Order shall apply to a Sovereign Saving for 
Prince or Ruling Chief suing or being sued in the name^ eS8nd 
of his State, or being sued by direction of the Governor 0 eSk 
General in Council or a Lo$al Government in the name 
of an agent or in any other name, or shall be construed to 
affect or in any way derogate from the provisions of any 
local law for the time being in force relating to suits by or 
against minors or by or against lunatics or other persons of 
unsound mind. 


ORDER XXXIII. 
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Suits by Paupers. 

!• Subject to the following provisions, any suit may be 
instituted by a pauper. 

Explanation . — A person is a “ pauper ” when he is not 
possessed of sufficient means to enable him to pay the fee 
prescribed by law for the plaint in such suit, or, where no 
such fee is prescribed, when he is not entitled to property 
worth one hundred rupees other than his necessary wearing- 
apparel and the subject-matter of the suit. 

2- Every application for permission to sue as a pauper 
shall contain the particulars required in regard to plaints 
in suits: a schedule of any moveable or immoveable pro- 
perty belonging to the applicant, with the estimated value 
thereof, shall be annexed thereto ; and it shall be signed and 
verified in the manner prescribed for the signing and veri- 
fication of pleadings. 

3. Notwithstanding anything contained in these rules, 
the application shall be presented to the Court by the appli- 
cant m person, unless he is exempted from appearing in 
Court, in which case the application may be presented by an 
authorized agent who can answer all material questions 
relating to the application, and who may be examined in 
the same manner as the party represented by him might 
have been examined had such party attended in person. 

4. (1) Where the application is in proper form and 
duly presented, the Court may, if it thinks fit, examine the 
applicant, or his agent when the applicant is allowed to 
appear by agent, regarding the merits of the claim and the 
property of the applicant. 

(2) Where the application is presented by an agent, the 
Court may, if it thinks fit, order that the applicant be ex- 
amined by a commission in the manner in which the exam- 
ination of an absent witness may be taken. 


5. The Court shall reject an application for permission 
to sue as a pauper — 

(а) where it is not framed and presented in the manner 

prescribed by rules 2 and 3, or 

(б) where the applicant is not a pauper, or 

(c) where he has, within two months next before the 

presentation of the application, disposed of any 
property fraudulentlv or in order to be able to 
apply for permission to sue as a pauper, or 

(d) where his allegations do not show a cause of action, 

or 

(e) where 
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(e) where lie has entered into any agreement with refer- 
ence to the subject-matter of the proposed suit 
under which any other person has obtained an 
interest in such subject-matter. 

6. Where the Court sees no leason to reject the appli- Notice of day 
cation on any of the grounds stated in rule 5, it shall fix e^dence V of g 
a day (of which at least ten days’ clear notice shall be given applicant’s 
to the opposite party and the Government pleader) for re- pauperism, 
ceiving such evidence as the applicant may adduce in proof 

of his pauperism, and for hearing any evidence which may 
be adduced in disproof thereof. 

7. ( 1 ) On ‘the day so fixed or as soon thereafter as may Procedure at 
be convenient, the Court shall examine the witnesses (if any) faring, 
produced by either party, and may examine the applicant 

or his agent, and shall make a memorandum of the substance 
of their evidence. 

( 2 ) The Court shall also hear any argument which the 
parties may desire to offer on the question whether, on the 
lace of the application and of the evidence (if any) taken 
by the Court as herein provided, the applicant is or is not 
subject to any of the prohibitions specified in rule 5. 

( 3 ) The Court shall then either allow or refuse to allow 
the applicant to sue as a pauper. 

8. Where the application is granted, it shall be number- Procedure if 
ed and registered, and shall be deemed the plaint in the application 
suit, and the suit shall proceed in all other respects as a suit admitted - 
instituted in the ordinary manner, except that the plaintiff 

shall nofrbe liable to pay any court-fee (other than fees pay- 
able for service of process) in respect of any petition, ap- 
pointment of a pleader or other proceeding connected with 
the suit. 

9. The Court may, on the application of the defendant, Bispauper- 
•or of the Government pleader, of which seven days’ clear in &- 
notice in writing has been given to the plaintiff, order the 
plaintiff to be dispaupered — 

(а) if he is guilty of vexatious or improper conduct 

in the course of the suit ; 

(б) if it appears that his means are such that he 

ought not to continue to sue as a pauper; or 
(<?) if he has entered into any agreement with refer- 
ence to the subject-matter of the suit under 
which any other person has obtained an inter- 
est in such subject-matter. 

10. Where the plaintiff succeeds in the suit, the Court osts where 
shall calculate the amount of court-fees which would have suc * 
been paid by the plaintiff if he had not been permitted to oee 

sue as a pauper; such amount shall be recoverable by the 
Oovernment from any party ordered by the decree to pay the 

same. 
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same, and stall be a first charge on the subject-matter of 
the suit. 

11 . "Where the plaintiff fails in the suit or is dispauper- 
ed, or where the suit is withdrawn or dismissed, — 

(а) because the summons for the defendant to appear 

and answer has not been served upon him in 
consequence of the failure of the plaintiff to 
pay the court-fee or postal charges (if any) 
chargeable for such service, or 

(б) because the plaintiff does not appear when the 

suit is called on for hearing, 

the Court shall order the plaintiff, or any person added 
as a co-plaintiff to the suit, to pay the court-fees which 
would have been paid by the plaintiff if he had not been 
permitted to sue as a pauper. 

12 . The Government shall have the right at any time to 
apply to the Court to make an order for the payment of 
court-fees under rule 10 or rule 11. 

13 . All matters arising between the Government and 
any party to the suit under rule 10, rule 11 or rule 12 shall 
be deemed to be questions arising between the parties to 
the suit within the meaning of section 47. 

14 . Where an order is made under rule 10, rule 11 or 
rule 12, the Court shall forthwith cause a copy of the decree 
to be forwarded to the Collector. 

15 . An order refusing to allow the applicant to sue 
as a pauper shall be a bar to any subsequent application of 
the like nature by him in respect of the same right to sue ; 
but the applicant shall be at liberty to institute a suit in the 
ordinary manner in respect of such right, provided that he 
first pays the costs (if any) incurred by the Government 
and by the opposite party in opposing his application for 
leave to sue as a pauper. 

16 . The costs of an application for permission to sue as 
a pauper and of an inquiry into pauperism shall be costs in 
the suit. 


ORDER XXXIV. 

Suits relating to Mortgages of Immoveable Property . 

1. Subject to the provisions of this Code, all persons hav- 
ing an interest either in the mortgage-security or in the 
right of redemption shall be joined as parties to any suit 
relating to the mortgage. 

Explanation . — A puisne mortgagee may sue for fore- 
closure or for sale without making the prior mortgagee a 

party 
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party to the suit; and a prior mortgagee need not be joined 
in a suit to redeem a subsequent mortgage. 

2. In a suit for foreclosure, if the plaintiff succeeds, Preliminary 

the Court sliaH pass a decree— foSsure- 

(a) ordering that an account be taken of what will suit - 
be due to the plaintiff for principal and inter- 
est on the mortgage, and for his costs of the 
suit (if any) awarded to him on the day nest 
hereinafter referred to, or 

(?>) declaring the amount so due at the date of such 
decree, 

and directing — 

(c) that if the defendant pays into Court the amount 

so due on a day within six months from the 
date of declaring in Court the amount so 
due to be fixed by the Court, the plaintiff shall 
deliver up to the defendant, or to such person 
as he appoints, all documents in his possession 
or power i elating to the mortgaged property, 
and shall, if so required, re-transfer the pro- 
perty to the defendant free from the mortgage 
and from all incumbrances created by the 
plaintiff or any person claiming under him, or, 
where the plaintiff claims by derived title, by 
those under whom he claims, and shall also, 
if necessary, put the defendant in possession 
of the property, but 

(d) that, if such payment is not made on or before 

* the day to be fixed by the Court, the defendant 

shall be debarred from all right to redeem 
the property. 

3. (1) Where, on or before the day fixed, the defend- ^al decree 
ant pays into Court the amount declared due as aforesaid, 
together with such subsequent costs as are mentioned in 

rule 10, the Court shall pass a decree — 

(а) ordering the plaintiff to deliver up the documents 

which under the terms of the preliminary de- 
cree he is bound to deliver up, 

and, if so required — 

(б) ordering him to retransfer the mortgaged pro- 

perty as directed in the said decree, 

and, also, if necessary, — 

(c) ordering him to put the defendant in possession 
of the property. 

(2) Where such payment is not so made, the Court shall, 
on application made in that behalf by the plaintiff, pass a 

decree 
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[ACT V 

decree tliat the defendant and all persons claiming through 
or under him be debarred from all right to redeem the 
mortgaged property and also, if necessary, ordering the 
defendant to put the plaintiff in possession of the property : 

Provided that the Court may, upon good cause shown 
and upon such terms (if any) as it thinks fit, from time to 
time postpone the day fixed 101 such payment. 

(3) On the passing of a decree under sub-rule (2) the 
debt secured by the mortgage shall be deemed to be dis- 
charged. 

4. (1) In a suit for sale, if the nlaintiff succeeds, the 
Court snail pass a decree to the effect mentioned in clauses 
( a ), (b) and ( c ) of rule 2 and also directing that, in default 
of the defendant paying as therein mentioned, the mortgag- 
ed property or a sufficient part thereof he sold, and that 
the proceeds of the sale (after defraying thereout the expen- 
ses of the sale) be paid into Court and applied in payment 
of what is declared due to the plaintiff as aforesaid, together 
with subsequent interest and subsequent costs, and that the 
balance (if any) be paid to the defendant or other persons 
entitled to receive the same. 

(2) In a suit for foreclosure, if the plaintiff succeeds 
and the mortgage is not a mortgage by conditional sale, 
the Court may, ai the instance of the plaintiff or of any 
person interested either in the mortgage-money or in the 
right of redemption, pass a like decree (in lieu of a decree 
for foreclosure) on such terms as it thinks fit including the 
deposit in Court of a reasonable sum, fixed by the Court, 
to meet the expenses of sale and to secure the performance 
of the terms. 

5. ^ (I) Where on or before the day fixed the defendant 
pays into Court the amount declared due as aforesaid to- 

? ether with such subsequent costs as are mentioned in rule 
0, the Court shall pass a decree — 

(a) ordering the plaintiff to deliver up the documents 
which under the terms of the preliminary 
decree he is bound to deliver up, 

and, if so required, — 

(6) ordering him to retransfer the mortgaged pio- 
perty as directed in the said decree, 

and also, if necessary, — 

(c) ordering him to put the defendant in possession of 
the property. 

(2) Where such payment is not so made, the Court 
shall, on application made in that behalf by the plaintiff, 
pass a decree that the mortgaged property, or a sufficient 

5 art thereof, be gold,^ and that the proceeds of the sale be 
ealt with as ”is mentioned in rule 4. 
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6. Where the net proceeds of any such sale are found Becoveiy o! 
to be insufficient to pay the amount due to the plaintiff, it 
the balance is legally recoverable from the defendant other- n 0 g 8 ' 
wise than out of the propeity sold, the Court may pass a 
decree for such amount. 


7. In a suit for redemption, if the plaintiff succeeds. Preliminary 

the Court shall pass a decree — decree in_re- 

# demption- 

(a) ordering that an account be taken of what will suit, 
be due to the defendant for principal and in- 


terest on the mortgage, and for his costs of 
the suit (if any) awarded to him on the day 
next hereinafter referred to, or 


(6) declaring the amount so due at the date of such 
decree. 


and directing — 

( c ) that, if the plaintiff pays into Court the amount 

so due on a day within six months from the 
date of declaring in Court the amount so due, 
to be fixed by the Court, the defendant shall 
deliver up to the plaintiff, or to such person 
as he appoints, all documents in his posses- 
sion or power relating to the mortgaged pro- 
perty, and shall, if so required, re-transfer the 
property to the plaintiff free from the mortgage 
and from all incumbrances created by the defend- 
ant or any person claiming under him, or, where 
the defendant claims by derived title, by those 
under whom he claims, and shall, if necessary, 
put the plaintiff in possession of the property, 
but 

(d) that, if such payment is not made on or before 

the day to be fixed by the Court, the plaintiff 
shall (unless the mortgage is simple or usufruc- 
tuary) be debarred from all right to redeem 
or (unless the mortgage is by conditional sale) 
that the mortgaged property be sold. 


8. (7) Where, on or before the day fixed, the plaintiff Fmal decito 
pays into Court the amount declared due as aforesaid, to- m iedem P“ 
gether with such subsequent costs as are mentioned in rule tlon ’ smt ' 
10, the Court shall pass a decree — 

(a} ordering the. defendant to deliver up the docu- 
ments which under the terms of the prelimi- 
nary decree he is bound to deliver up, 

and, if so required, — 

(6) ordering him to retransfer the mortgaged pro- 
perty as directed in the said decree. 


and 
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and also, if necessary, — 

(c) ordering him to put the plaintiff in possession of 
the property. 

(2) Where such payment is not so made, and the mort- 
gage is not simple or usufructuary, the Court shall, on 
application made in that behalf by the defendant, pass a 
decree that the plaintiff and all persons claiming through 
or under him be debarred from all right to redeem the mort- 
gaged property and' also, if necessary ordering the plain- 
tiff to put the defendant in possession of the property. 

(3) On the passing of a decree under sub-rule (2) the 
debt secured by the mortgage shall be deemed to be dis- 
charged. 

( 4 } Where such payment is not so made, and the mort- 
gage is not by conditional sale, the Court shall, on applica- 
tion made in that behalf by the defendant, pass a decree 
that the mortgaged property or a sufficient part thereof be 
sold and that the proceeds of the sale (after defraying there- 
out the expenses of the sale) be paid into Court and applied 
in payment of what is found due to the defendant, and that 
the balance (if any) be paid to the plaintiff or other persons 
entitled to receive the same : 

Provided that the Court may, upon good cause shown and 
upon such terms (if any) as it thinks fit, from time to time 
postpone the day fixed for payment. 

9. Notwithstanding anything hereinbefore contained, if 
it appears, upon taking the account referred to in rule 7, 
that nothing is due to the defendant or that he has been 
overpaid, the Court shall pass a decree directing the defend- 
ant, if so required; to re-transfer the property and to pay 
to the plaintiff the amount which may be found due to him : 
and the plaintiff shall, if necessary, be put in possession of 
the mortgaged property. 

10 . In finally adjusting the amount to be paid to a mort- 
gagee in case of a foreclosure or sale or redemption, the 
Court shall, unless the conduct of the mortgagee has been 
such as to disentitle him to costs, add to the mortgage-money 
such costs of suit as have been properly incurred by him 
since the decree for foreclosure or sale or redemption up to 
the time of actual payment. 

11 . Where property is mortgaged for successive debts to 
successive mortgagees, any mesne mortgagee may institute 
a suit to redeem the interests of the prior mortgagees and to 
foreclose the rights of those that are posterior to himself 
and of the mortgagor. 

12 . Where any property the sale of which is directed 
under this Order is subject to a prior mortgage, the Court 
may, with the consent of the prior mortgagee, direct that the 
property be sold free from the same, giving to such prior 

mortgagee 
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mortgagee the same interest in the proceeds of the sale as he 
had in the property sold. 

13 . (1) Such proceeds shall be brought into Court and Application 

applied as follows: — of proceeds. 

first, in payment of all expenses incident to the sale or 
properly incurred in any attempted sale; 
secondly, in payment of whatever is due to the prior 
mortgagee on account of the prior mortgage, and 
of costs, properly incurred in connection there- 
with; 

thirdly, in payment of all interest due on account of the 
mortgage in consequence whereof the sale was 
directed, and of the costs of the suit in which the 
decree directing the sale was made; 
fourthly, in payment of the principal money due on 
account of that mortgage; and 
lastly, the residue (if any) shall be paid to the person 
proving himself to be interested in the property 
sold, or if there are more such persons than one, 
then to such persons according to their respective 
interests therein or upon their joint receipt. 

(2) Nothing in this rule or in rule 12 shall be deemed 
to affect the powers conferred by section 57 of the transfer 
of Property Act, 1882. 

14 . (I) Where a mortgagee has obtained a decree for the Suit for sal© 
payment of money in satisfaction of a claim arising under necessary for 
the mortgage, he shall not be entitled to bring the mort- niorSaged 
gaged property to sale otherwise than by instituting a suit property to 
for sale in enforcement of the mortgage, and he may in- sale, 
stitute such suit notwithstanding anything contained in 

Order II, rule 2. 

(2) Nothing in sub-rule (1) shall apply to any territories 
to winch the transfer of Property Act, 1882, has not been 
extended. 

15 . All the provisions contained in this Order as to the Charges, 
sale or redemption of mortgaged property shall, so far as 

may be, apply to property subject to a charge within the 
meaning of section 100 of the transfer of Property Act, 

1882. 


OEDEE XXXV. 

Interpleader . 

1. In every suit of interpleader the plaint shall, in addi- Plaint in in- 
tion to the other statements necessary for plaints, state — terpleader- 
(a) that the plaintiff claims no interest in the subject- 8 ^ 
matter in dispute other than for charges or 
costs ; 

, (6) the 


1 General Acts, Vol. III. 
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(b) the claims made by the defendants severally; and 

(c) that there is no collusion between the plaintiff and 

any of the defendants. 

2. Where the thing claimed is capable of being paid 
into Court or placed in the custody of the Court, the plaintiff 
may be required to so pay or place it before he can be 
entitled to any order in the suit. 

3. Where any of the defendants in an interpleader-suit 
is actually suing the plaintiff in respect of the subject- 
matter of such suit, the Court in which the suit against the 
plaintiff is pending shall, on being informed by the Court in 
which the interpleader-suit has been instituted, stay the 
proceedings as against him; and his costs in the suit so 
stayed may be provided for in such suit; but if, and in sa 
far as, they are not provided for in that suit, they may be 
added to his costs incurred in the interpleader-suit. 

4. (1) At the first hearing the Couit may — 

(а) declare that the plaintiff is discharged from all 

liability to the defendants in respect of the* 
thing claimed, award him his costs, and dis- 
miss him from the suit ; or 

(б) if it thinks that justice or convenience so require, 

retain all parties until the final disposal of the- 
suit. 

(2) Where the Court finds that the admissions of the 
parties or other evidence enable it to do so, it may adjudicate 
the title to the thing claimed. 

(3) Where the admissions of the parties do not enable 
the Court so to adjudicate, it may direct — 

(а) that an issue or issues between the parties be 

flamed and tried, and 

(б) that any claimant be made a plaintiff in lieu of or 

in addition to the original plaintiff, 

and shall proceed to try the suit in the ordinary manner.. 

5. Nothing in this Order shall be deemed to enable 
agents to sue their principals, or tenants to sue their* 
landlords, for the purpose of compelling them to interplead 
with any persons other than persons making claim through 
such principals or landlords. 

Illustrations. 

(а) A deposits a box of jewels with B as his agent. G alleges that 
the jewels were wrongfully obtained from him by A, and claims them-* 
from B. B cannot institute an interpleader-suit against A and C. 

(б) A deposits a box of jewels with B as his agent. He then writes 
to G for the purpose of making the jewels a security for a debt due from 
himself to G. A afterwards alleges that C’s debt is satisfied, and O 
alleges the contrary. Both claim the jewels from B. B may institute an* 
interpleader-suit against A and G. 
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6. Where the suit is properly instituted the Court may Charge for 
provide for the costs of the original plaintiff by giving him a plaintiffs 
charge on the thing claimed or in some othei effectual way. cost8. 


ORDER XXXVI. 

Special Case . 

1. (1) Parties claiming to be interested in the decision Power to 

of any question of fact or law may enter into an agreement state case for 
in writing stating such question in the form of a case for 9®^? ^ 
the opinion of the Court, and providing that, upon the * 
finding of the Court with respect to such question, — 

(а) a sum of money fixed by the paities or to be 

determined by the Court shall be paid by one 
of the paities to the other of them; oi 

(б) some piopertv, moveable or immoveable, specified 

in the agreement, shall be delivered by one 
of the paities to the other of them; or 
(c) one or moie of the parties shall do, or lefrain 
from doing, some other particular act specified 
in the agreement. 

(2) Every ease stated under this rule shall be divided 
into consecutively numbered paragraphs, and shall concisely 
state such facts and specify such documents as may be neces- 
sary to enable the Court to decide the question raised 
thereby. 

2. Where the agreement is for the delivery of any pro- Where value 
perty, or for the doing, or the refraining from doing, any °* subject- 
particular act, the estimated value of the property to be ^ a 'g^tedf St 
delivered, or to which the act specified has reference, shall 

be stated in the agreement. 

3. (1) The agreement, if framed in accordance with the Agreement 
rules hereinbefore contained, may be filed in the Court 

which would have jurisdiction to entertain a suit, the ed aseSt. ** 
amount or value of the subject-matter of which is the same 
as the amount or value of the subject-matter of the 
agreement. 

(2) The agreement, when so filed, shall be numbered and 
registered as a suit between one or more of the parties claim- 
ing to be interested as plaintiff or plaintiffs, and the other 
or the others of them as defendant or defendants ; and notice 
shall be given to all the parties to the agreement, other 
than the party or parties by whom it was presented. 

4. Where the agreement has been filed, the parties to it Parties to be 

shall be subject to the jurisdiction of th£ Court and shall subject to I 
be bound by the statements contained therein. dforimi 

5. (1) The 
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Hearing and 5. (2) The case shall be set down for hearing as a suit 
disposal of instituted in the ordinary manner, and the provisions of 

case ' this Code shall apply to "such suit so far as the same are 

applicable. 

(2) Where the Court is -satisfied, after examination of 
the parties, or after taking such evidence as it thinks fit, — 

(а) that the agreement was duly executed by them, 

(б) that they have a Iona 'fide interest in the question 

stated therein, and 
( c ) that the same is fit to be decided, 

H shall proceed to pronounce judgment thereon, in the same 
way as in an ordinary suit, and upon the judgment so pro- 
nounced a decree shall follow. 


ORDER XXXYII. 


Summary Procedure on Negotiable Instruments. 

>lication 1. This Order shall apply only to — 

(a) the High Courts of Judicature at Eort William, 

Madras and Bombay; 

(b) the Chief Court of Lower Burma; 

( c ) the Court of the Judicial Commissioner of Sind; 

and 

(d) 1 any other Court to which sections 532 to 537 of 

the Code of Civil Procedure, 1882, have been XIV of 1882 S 
already applied. 


Institution of 
summary 
suits upon 
bills of ex- 
change, etc. 


2. (2) All suits upon bills of exchange, hundies or 
promissory notes may, in case the plaintiff desires to proceed 
hereunder, be instituted by presenting a plaint in the form 
prescribed; but the summons shall be in Form Ho. 4 in 
Appendix B or in such other form as may be from time to 
time prescribed. 

(2) In any case in which the plaint and summons are 
in such forms, respectively the defendant shall not appear 
or defend the suit unless he obtains leave from a Judge as 
hereinafter provided so to appear and defend; and, in 
default of his obtaining such leave or of his appearance and 
defence in pursuance thereof, the allegations in the plaint 
shall be deemed to be admitted, and the plaintiff shall be 
entitled to a decree for any sum not exceeding the sum 
mentioned in the summons, together with interest at the rate 
specified (if any) to the date of the decree, and such 6um for 
costs as may be prescribed, unless the plaintiff claims more 

than 


> 1 See Notifications under s, 538 of Act XIV of 1882 in the various 
lists* of Local Buies and Orders. 
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'than such fixed sum, in which case the costs shall be ascer- 
tained in the ordinary way, and such decree may be 
‘executed forthwith. 

3. (2) The Court shall, upon application by the defend- Defendant 
ant,^ give leave to appear and to defend the suit, upon affi- flowing de- 
-davits which disclose such facts as would make it incum- merits°to 
bent on the holder to prove consideration, or such other have leave to 
facts as the Court may deem sufficient to support the appear, 
-application. 

(2) Leave to defend may be given unconditionally or 
subject to such terms as to payment into Court, giving secu- 
rity, framing and recording issues or otherwise as the Court 
thinks fit. 

4. After decree the Court may, under special circum- Power to set 
stances, set aside the decree, and if necessary stay or set asi< * e decree, 
aside execution, and may give leave to the "defendant to 

appear to the summons and to defend the suit, if it seems 
reasonable to the Court so to do, and on such terms as the 
Court thinks fit. 

5. In any proceeding under this Order the Court may Power to 
order the bill, hundi or note on which the suit is founded order bill, 

to be forthwith deposited with an officer of the Court, and e * c s Y t *a vuT 
may further order that all proceedings shall be stayed until officer of * 
the plaintiff gives security for the costs thereof. Court. 

6. The holder of every dishonoured bill of exchange or Recovery of 
.promissory note shall have the same remedies for the re- post of not- 
covery of the expenses incurred in noting the same for non- ing ^ 0I1 " a £: 
acceptance or non-payment, or otherwise, by reason of such dishonoured 
-dishonour, as he has under this Order for the recovery of bill or note, 
the amount of such bill or note. 

7. Save as provided by this Order, the procedure in suits procedure in 
hereunder shall be the same as the procedure in suits suits, 
instituted in the ordinary manner. 


ORDER XXXVIII. 

Arrest and Attachment before Judgment . 

Arrest before Judgment . 

1. Where at any stage of a suit, other than a suit of the Where defen- 
-nature referred to in section 16, clauses (a) to {d) 9 the Court m *y *>© 
ds satisfied, by affidavit or otherwise, — t^fujffifh 11 

(a) that the defendant, with intent to delay the plain- security for 
tiff, or to avoid any process of the Court or to appearanC6 ’ 
obstruct or delay the execution of any decree 
that may be passed against him, — 

( i ) has absconded or left the local limits of the 
jurisdiction of the Court, or 

(«) is 
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(ii) it about to abscond or leave the local limits 
of the jurisdiction of the Couit, or 
(iii) has disposed of or removed from the local 
limits of the jurisdiction of the Court his 
property or any part thereof, or 

( b ) that the defendant is. about to leave British India 
under circumstances affording reasonable prob- 
ability that the plaintiff will or majr thereby 
be obstructed or delayed in the execution of any 
decree that may be passed against the defendant 
in the suit, 


the Court may issue a warrant to arrest the defendant and 
bring him before the Court to show cause why he should not 
furnish security for his appearance: 

Provided that the defendant shall not be arrested if he 
pays to the officer entrusted with the execution of the warrant 
any sum specified in the warrant as sufficient to satisfy the 
plaintiff's claim ; and such sum shall be held in deposit by 
the Court until the suit is disposed of or until the further 
order of the Court. 

Security. 2. (7) Where the defendant fails to show such cause the 

Court shall order him either to deposit in Court money or 
other property sufficient to answer the claim against him,, 
or to furnish security for his appearance at any time when* 
called upon while the suit is pending and until satisfaction* 
of any decree that may be passed against him in the suit, or 
make such order as it thinks fit in regard to the sum which 
may have been paid by the defendant under the proviso to^ 
the last preceding rule. 

(2) Every surety for the appearance of a defendant shall 
bind himself, in default of such appearance, to pay any 
sum of money which the defendant may be ordered to pav' - 
in the suit. r * 


Procedure on 
appEcation 
by surety to 
be discharg- 
ed. 


3. (7) A surety for the appearance of a defendant may 
at any time apply to the Court in which he became such 
surety to be discharged from his obligation. 

(2) On such application being made, the Court shall 
summon the defendant to appear or, if it thinks fit, mav 
issue a -warrant for his arrest in the first instance. 

(&) On the appearance of the defendant in pursuance of 
tHe summons or warrant, or on his voluntary surrender, the 
Court shall direct the surety to he discharged from his 
obligation, and shall call upon the defendant to find fresh- 


Procedure 4. Where the defendant fails to comply with any order 

TiT/fr T- 1 1 r - ule 2 Colirt m *J commit him to the 

ttiW 1 pnSOn nntl1 tte , deciS1011 of toe writ or, where a decree 


rifcy or find is? 
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is passed against the defendant, until the decree has been 
satisfied : 

Provided that no person shall be detained in prison under 
this rule in any case for a longer period than six months, 
nor for a longer period than six weeks when the amount or 
value of the subject-matter of the suit does not exceed fifty 
rupees : 

Provided also that no person shall be detained in prison 
under this rule after he has complied with such order. 


Attachment before Judgment - 

5. ( 1 ) Wheie, at any stage of a suit, the Court is satis- Where 

fied, by affidavit or otherwise, that the defendant, with in- defendant 
tent to obstruct or delay the execution of any decree that ^ a £ po ^ c t a 0 * 
-mar be passed against him, — furnish 

(a) is about to dispose of the whole or any part of his production^ 

property, or of property. 

(b) is about to remove the whole or any part of his 

property from the local limits of the jurisdiction 
of the Court, 

the Court may direct the defendant, within a time to be 
fixed by it. either to furnish security, in such sum as may 
be specified in the order, to produce and place at the disposal 
of the Court, when required, the said property or the value 

• of the same, or such portion thereof as may be sufficient to 
satisfy the decree, or to appear and show cause why he 
should not furnish security. 

(2) The plaintiff shall, unless the Court otherwise 
directs, specify the property required to be attached and 
the estimated value thereof. 

(3) The Court may also in the order direct the condi- 
tional attachment of the whole or any portion of the 
property so specified. 

6. (1\ Where the defendant fails to show cause why he Attachment 
should not furnish security, or fails to furnish the security where cause 
required, within the time fixed by the Court, the Court may g^^ityTo^ 

'order that the property specified, or such portion thereof furnished, 
■as appears sufficient to satisfy any decree which may be 
^passed in the suit, be attached. 

(2) Where the defendant shows such cause or furnisher 
the required securify, and the property specified or any 
portion of it has been attached, the Court shall order the 
attachment to be withdrawn, or make such other order as it 
"thinks fit. 

7. Save as otherwise expressly provided, the attachment Mode of 

* shall be made in the manner provided for the attachment m aking 

*of property in execution of a decree. attachment. 

8. Where 
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Investigation 8 . Where any claim is preferred to property attached* 
property before judgment, such claim shall be investigated in the 
attached manner hereinbefore provided for the investigation of 
before claims to property attached in execution of a decree for the 
judgment. payment of money. 

.Removal of 9. Where an order is made for attachment before judg- 
whensecmi- men ^ fbe Court shall order the attachment to be withdrawn 
ty furnished when the defendant furnishes the security required, together 
or suit with security for the costs of the attachment, or when the 
dismissed. su it dismissed. 

Attachment 10. Attachment before judgment shall not affect the 
• b d° re t r %bts, existing prior to the attachment, of persons not 
iwt S tTaffect parties to the suit, nor bar any person holding a decree 
rights of against the defendant from applying for the sale of the 

strangers nor property under attachment in execution of such decree. 

oar Q6Cr6G- 

holder from 

applying for 

sale. 


Property 11 . Where property is under attachment by virtue of 

forejudg- be " P ro yi s i OIls of this Order and a decree is subsequently 
ment not to passed in favour of the plaintiff, it shall not be necessary 
bere-attach- upon an application for execution of such decree to apply 
tionof XeOU " ^ or a re " a ttachnient of the property. 

decree. 


Agricultural 12. Nothing in this Order shall he deemed to authorize- 
attacha ble** plaintiff to apply for the attachment of any agricultural- 
before judg- produce in the possession of an agriculturist, or to empower 
ment the Court to order the attachment or production of such* 

produce. 


ORDER XXXIX. 


Cases in 
which tem- 
porary in- 
junction 
may be 
granted. 


Temporary Injunctions and Interlocutory Orders . 

T emp ovary I njunctio ns . 

. 1- Where in any suit it is proved by affidavit or other- 
wise — 

(a) that any property in dispute in a suit is in danger 
of being wasted, damaged or alienated by any 
party to the suit, or wrongfully sold in execu- 
tion of a decree, or 

(&) that the defendant threatens, or intends, to remover 
or dispose of his property with a view to defraud*? 
his creditors, 

the Court may by order grant a temporary injunction to* 
restrain such act, or make such other order for the purpose 
of staying and preventing the wasting, damaging, 

alienation 


310 



Civil Procedure. 


1908.] 

alienation, sale, removal or disposition of tlie property as 
the Court thinks fit, until the disposal of the suit or until 
further orders. 

2. (I) In any suit for restraining the defendant fromj^^^ 
committing a breach of contract or other injury of any kind, repetition or 
whether compensation is claimed in the suit or not, the continuance 
plaintiff may, at any time after the commencement of the of breach, 
suit, and either before or after judgment, apply to the Court 

for a temporary injunction to restrain the defendant from 
committing the breach of contract or injury complained of, 
or any breach of contract or injury of a like kind arising 
out of the same contract or relating to the same property or 
right. 

(2) The Court may by order grant such injunction, on 
such terms as to the duration of the injunction, keeping an 
account, giving security, or otherwise, as the Court thinks 
fit. 

(*3) In case of disobedience, or of breach of any such 
terms, the Court granting an injunction may order the pro- 
perty of the person guilty of such disobedience or breach to 
be attached, and may also order such person to be detained 
in the civil prison for a term not exceeding six months, 
unless in the meantime the Court directs his release. 

(4) No attachment under this rule shall remain in force 
for more than one year, at the end of which time, if the 
disobedience or breach continues, the property attached may 
be sold, and out of the proceeds the Court may award such 
compensation as it thinks fit, and shall pay the balance, if 
any, to the party entitled thereto. 

3. The Court shall in all cases, except where it appears Before grant- 

that the object of granting the injunction would be defeated t^onCoiSt'to 
by the delay, before granting an injunction, direct notice irect notice 
of the application for the same to be given to the opposite to opposite 
party. party. 

4. Any order for an injunction may be discharged, or Order for 

varied, or set aside by the Court, on application made there- fraction 
to by any party dissatisfied with such order. barged, 

varied or set 
aside. 

5. An injunction directed to a corporation is binding not injunction 
only on the corporation itself, but also on all members and 

officers of tie corporation whose personal action it seeks to on its officers, 
restrain. 


Interlocutory Orders. 

_ 6. The Conrt may, on the application of any party to a Power to 
suit, order the sale, hy any person named in snch order, and order interim 
in snch manner and on snch terms as it thinks fit, of any sale - 

moveable 
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moveable property, being the subject-matter of such suit, or 
attached before judgment in such suit, which is subject to 
speedy and natural decay, or which for any other just and 
sufficient cause it may be desirable to have sold at once. 

7 . (1) The Couit may, on the application of any party 
to a suit, and on such terms as it thinks fit, — 

(a) make an order for the detention, preservation or 

inspection of any property which is the subject- 
matter of such suit, or as to which any question 
may arise therein; 

( b ) for all or any of the purposes aforesaid authorize 

any person to enter upon or into any land or 
building in the possession of any other party to 
such suit; and 

(c) for all or any of the purposes aforesaid authorize 

any samples to be taken, or any observation to 
be made or experiment to be tried, which may 
seem necessary or expedient for the purpose of 
obtaining full information or evidence. 

(2) The provisions as to execution of process shall apply, 
mvtatis mutandis, to persons authorized to enter under this 
rule. 

8. ( 1 ) An application by the plaintiff for an order under 
rule 6 or rule 7 may be made after notice to the defendant 
at any time after institution of the suit. 

(2) An application by the defendant for a like order may 
be made after notice to the plaintiff at any time after 
appearance. 

9. Where land paying revenue to Government, or a 
tenure liable to sale, is the subject-matter of a suit, if the 
party in possession of such land or tenure neglects to pay the 
Government revenue, or the rent due to the proprietor of the 
tenure, as the case may be, and such land or tenure is con- 
sequently ordered to be sold, any other party to the suit 
claiming to have an interest in such land or tenure may, 
upon payment of the revenue or rent due previously to the 
sale (and with or without security at the discretion of the 
Court),, be put in immediate possession of the land or tenure ; 

and the Court in its decree may award against the 
defaulter the amount so paid, with interest thereon at such 
rate as the Court thinks fit, or may charge the amount so 
paid, with interest thereon at such rate as the Court orders, 
in any adjustment of accounts which may be directed in the 
decree passed in the suit. 

10 . Where the subject-matter of a suit is money or some 
other thing capable of delivery, and any party thereto admits 
that he holds such money or other thing as a trustee for 

another 
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another party, or that it belongs or is due to another party, 
the Court may order the same to be deposited in Court or 
delivered to such last-named party, with or without secur- 
ity, subject to the further direction of the Court. 


OEDEE XL. 

Appointment of Receivers . 

1. ( 1 ) Where it appears to the Court to be just and con Appointment 
venient, the Court may by order — ot receivers. 

( a ) appoint a receiver of any pioperty, whether before 

or after decree; 

( b ) remove any pei’son from the po^es^ion or custody 

of the property; 

(c) commit the same to the possession, custody or 

management of the receiver; and 
(i d ) confer upon the receiver all such powers, as to 
bringing and defending suits and for the realiz- 
ation, management, protection, preservation and 
improvement of the property, the collection of 
the rents and profits thereof, the application 
and disposal of such rents and profits, and the 
execution of documents as the owner himself 
has, or such of those powers as the Court thinks 
fit. 

(2) Nothing in this rule shall authorize the Court to 
remove from the possession or custody of property any 
person whom any party to the suit has not a present right 
so to remove. 

2L The Court may by general or special order fix the Remunera- 
amount to be paid as remuneration for the services of the tlon ’ 
receiver. 

3. Every receiver so appointed shall — Duties. 

(а) furnish such security (if any) as the Court thinks 

fit, duly to ‘account for what he shall receive 
in respect of the property; 

(б) submit his accounts at such periods and in such 

form as the Court directs; 

(c) pay the amount due from him as the Court directs ; 

and 

(d) be responsible for any loss occasioned to the pro- 

perty by his wilful default or gross negligence. 

4. Where a receiver — Enforcement 

(a) fails to submit his accounts at such periods and in dutfe^ 6 * * 
such form as the Court directs, or 


(h) fails 
21d 
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(6) fails to pay the amount due from him as the Court 
directs, or 

(c) occasions loss to the property by his wilful default 
or gross negligence, 

the Court may direct his property to be attached and may 
sell such property, and may apply the proceeds to make good 
any amount found to he due from him or any loss occasioned 
by him, and shall pay the balance (if any) to the receiver. 

5. Where the propel ty is land paying levenue to the 
Government, or land of which the revenue has been assigned 
or redeemed, and the Court considers that the interests of 
those concerned will be promoted by the management of the 
Collector, the Court may, with the consent of the Collector, 
appoint him to be receiver of such property. 


ORDER XLI. 

Appeals from Original Decrees . 

1. (2) Eveiy appeal shall be piefened in the foim of a 
memorandum signed by the appellant or his pleader and 

P resented to the Court or to such officer as it appoints in this 
ehalf . The memorandum shall he accompanied by a copy 
of the decree appealed from and (unless the Appellate Court 
dispenses therewith) of the judgment on which it is founded. 

[2) The memorandum shall set forth, concisely and under 
distinct heads, the grounds of objection to the decree ap- 
pealed fiom without any argument or narrative; and such 
grounds shall be numbered consecutively. 

2. The appellant shall not, except by leave of the Court, 
urge or be heard in support of any ground of objection not 
set forth in the memorandum of appeal; but the Appellate 
Court, in deciding the appeal, shall not be confined to the 
grounds of objection set forth in the memorandum of appeal 
or taken by leave of the Court under this rule: 

Provided that the Court shall not rest its decision on 
any other ground unless the party who may be affected 
thereby has had a sufficient opportunity of contesting the 
case on that ground. 

3. (1) Where the memorandum of appeal is not drawn 
up in the manner hereinbefore prescribed, it may be re- 
jected, or be returned to the appellant for the purpose of 
being amended within a time to be fixed by the Court or 
be amended tEen and there. 

(2) Where the Court rejects any memorandum, it shall 
record the reasons for such rejection. 

(3) Where 

m 
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(3) Where a memorandum of appeal is amended, the 
Judge, or such officer as he appoints in this behalf, shall 
sign or initial the amendment. 

4. Where there are more plaintiffs or more defendants 

than one in a suit, and the decree appealed from proceeds or de^dants 
on any ground common to all the plaintiffs or to all the may obtain 
defendants, any one of the plaintiffs or of the defendants reversal of 
may appeal from the whole decree, and thereupon the Appel- lt 6 p^ 
late Court may reverse or vary the decree in favour of all ceeds on 

the plaintiffs or defendants, as the case may be. ground 

* common to 

Stay of proceedings and of execution. 

5. (1) An appeal shall not operate as a stay of proceed- Stay by 

ings under a decree or order appealed from except so far as & 

the Appellate Court may order, nor shall execution of a 
decree be stayed by reason only of an appeal having been 
preferred from the decree ; but the Appellate Court may for 
sufficient cause order stay of execution of such decree. 

(2) Where an application is made for stay of execution Stay by Court 
of an appealable decree befoie the expiration of the time decree 
allowed for appealing therefrom, the Court which passed the e 

decree may on sufficient cause being shown order the execu- 
tion to be stayed. 

(3) No order for stay of execution shall be made undei 
sub-rule ( 1 ) or sub-rule (2) unless the Court making it is 
satisfied — 

(а) that substantial loss may result to the party apply- 

ing for stay of execution unless the order is- 
made; 

(б) that the application has been made without un- 

reasonable delay; and 

(c) that security has been given by the applicant for 
the due performance of such decree or order 
as may ultimately be binding upon him. 

(4) Notwithstanding anything contained in sub-rule (3), 
the Court may make an ex parte order for stay of execution 
pending the hearing of the application. 

6 . (7) Where an order is made for the execution of a Security in 
decree from which an appeal is pending, the Court which case of order 
passed the decree shall, on sufficient cause being shown by ot^creeap- 
the appellant, require security to be taken for the restitution pealed fromT 
of any property which may be or has been taken in execution 

of the decree or for the payment of the value of such 
property and for the due performance of the decree or order 
of the Appellate Court, or the Appellate Court may for like 
cause direct the Court which passed the decree to take such 
security. 

(2) Where 
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(2) Where an order has been made for the sale of im- 
moveable property in execution of a decree, and an appeal is 
pending from such decree, the sale shall, on the application 
of the judgment-debtor to the Court which made the order, 
be stayed on such terms as to giving security or otherwise as 
the Court thinks fit until the appeal is disposed of. 

7 . Ho such security as is mentioned in rules 5 and 6 
shall be required from the Secretary of State for India in 
Council or, where the Government has undertaken the 
defence of the suit, from any public officer sued in respect 
of an act alleged to be done by him in his official capacity. 

8. The powers conferred by rules 5 and 6 shall be exer- 
ciseable where an appeal may be or has been preferred not 
from the decree but from an order made in execution of such 
decree. 


# Procedure on admission of appeal. 

9. (1) Where a memorandum of appeal is admitted, the 
Appellate Court or the proper officer of that Court shall 
endorse thereon the date of presentation, and shall register 
the appeal in a book to be kept for ihe purpose. 

(2) Such book shall be called the Register of Appeals. 

10 . (1) The Appellate Court may in its discretion, 
either before the respondent is called* upon to appear and 
answer or afterwards on the application of the respondent, 
demand from the appellant security for the costs of the 
appeal, of of the original suit, or of both : 

Provided that the Court shall demand such security in 
all cases in which the appellant is residing out of British 
India, and is not possessed of any sufficient immoveable 
property within British India other than the property (if' 
any) to which the appeal relates. 

(2) Where such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal. 

11 . (7) The Appellate Court, after sending for the record 
if it thinks fit so to do, and after fixing a day for hearing 
the appellant or his pleader and hearing him accordingly 
if he appears on that day, may dismiss the appeal without 
sending notice to the Court from whose decree the appeal is 

P referred and without serving notice on the respondent or 
is pleader. 

(2) If on the day fixed or any other day to which the 
hearing may be adjourned the appellant does not appear 
when the appeal is called on for hearing, the Court may 
make an order Ibat the appeal be dismissed. 

(3) The 
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(3) The dismissal of an appeal under this rule shall he 
notified to the Court from whose decree the appeal is 
preferred. 

12 . (1) Unless the Appellate Court dismisses the appeal Day for 
under rule 11, it shall fix a day for hearing the appeal. hearing 

. i2) Such day shall be fixed with refeience to the current appea * 
business of the Court, the place of residence of the respon- 
dent, and the time necessary for the service of the notice of 
appeal, so as to allow the respondent sufficient time to appear 
and answer the appeal on such day. 

13 . (2) Where the appeal is not dismissed under rule 11, Appellate 

the Appellate Court shall send notice of the appeal to the Court to give 
Court from whose decree the appeal is preferred. Court whose 

decree 

appealed 

from. 

(2) Where the appeal is from the decree of a Court, the Transmis- 
reeords of which are not deposited in the Appellate Court, sionof 
the Court receiving such notice shall send with all practi- 

cable despatch all material papers in the suit, or such papers Court, 
as may be specially called for by the Appellate Court. 

(3) Either party may apply in writing to the Court from Copies of 
whose decree the appeal is preferred, specifying any of the exhibits in 
papers in such Court of which he requires copies to be made ; 

and copies of such papers shall be made at the expense of, appealed 
and given to, the applicant. from. 

14 . (2) Notice of the day fixed under rule 12 shall be Publication 
affixed in the Appellate Court-house, and a like notice shall service 
be sent by the Appellate Court to the Court from whose ^ay for* ° 
decree the appeal is preferred, and shall be served on the? tearing 
respondent or on his pleader in the Appellate Court in the appeal, 
manner provided for the service on a defendant of a sum- 
mons to appear and answer ; and all the provisions applicable 

to such summons, and to proceedings with reference to the 
service thereof, shall apply to the service of such notice. 

(2) Instead of sending the notice to the Court from whose Api>ellate- 
decree the appeal is preferred, the Appellate Court may Court may 
itself cause the notice to be served on the respondent or his ^ti^tobe- 
pleader under the provisions above referred to. served. 

15. The notice to the respondent shall declare that, if he Contents of 
does not appear in the Appellate Court on the day so fixed, notioe - 
the appeal will he heard ex parte. 


Procedure on hearing. 

16 . (2) On the day. fixed, or on any other day to which Right to 
the hearing may be adjourned, the appellant shall be heard begin. j 
in support of the appeal. 

(2) The 
217 
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(2) The Court shall then, if it does not dismiss the appeal 
at once, hear the respondent against the appeal, and in such 
case the appellant shall be entitled to reply. 

17 . (2) Where on the day fixed, or on any other day to 
which the hearing may be adjourned, the appellant does not 
appear when the appeal is called on for hearing, the Court 
may make an order that the appeal be dismissed. 

(2) Where the appellant appears and the respondent does 
not appear, the appeal shall be heard ex parte . 

18 . Where on the day fixed, or on any other day to 
which the hearing may be adjourned, it is found that the 
notice to the respondent has not been served in consequence 
of the failure of the appellant to deposit, within the period 

1 fixed, the sum required to defray the cost of serving the 
notice, the Court may make an order that the appeal be dis- 
missed : 

Provided that no such order shall be made although the 
notice has not been served upon the respondent, if on any 
such day the respondent appears when the appeal is called 
on for hearing. 

19 . Where an appeal is dismissed under rule 11, sub- 
rule (2), or rule 17 or rule 18, the appellant may apply to 
the Appellate Court for the re-admission of the appeal ; and, 
where it is proved that he was prevented by any sufficient 
cause from appearing when the appeal was called on for 
hearing or from depositing the sum so required, the Court 
shall re-admit the appeal on such terms as to costs or other- 
wise as it thinks fit. 

20 . Where it appears to the Court at the hearing that 
any person who was a party to the suit in the Court from 
whose decree the appeal is preferred, but who has not been 
made a party to the appeal, is interested in the result of the 
appeal, the Court may adjourn the hearing to a future day 
to be fixed by the Court and direct that such person be 
made a respondent. 

21 . Where an appeal is heard ex parte and judgment is 
pronounced against the respondent, he may apply to the 
Appellate Court to re-hear the appeal; and, if he satisfies 
the Court that the notice was not duly served or that he was 
prevented by sufficient cause from appearing when the 
appeal was called on for hearing, the Court shall re-hear 
the appeal on such terms as to costs or otherwise as it 
thinks fit to impose upon him. 

22. (7) Any respondent, though he may not have ap- 
pealed from any part of the decree, may not only support 
ihe decree on any of the grounds decided against him in the 
Court below, but take any cross-objection to the decree which 
hA could have taken by way of appeal, provided he has filed 

such 
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suck objection in tke Appellate Court witkin one montk from preferred 
tke date of service on kim or kis pleader of notice of tke day pea* rate ap 
fixed for kearing tke appeal, or witkin suck furtker time as 1 
tke Appellate Court may see fit to allow. 

(2) Suck cross-objection skall be in tke form of a memo- Foimof ob- 
randum, and tke provisions of rule 1, so far as tkey relate 
to tke form and contents of tEe memorandum of appeal, applicable 
skall apply tkereto. thereto. 

(5) Unless tke respondent files witk tke objection a 
written acknowledgment from tke party wko may be affected 
by suck objection or kis pleader of kaving received a copy 
thereof, tke Appellate Court skall cause a copy to be served, 
as soon as may be after tke filing of tke objection, on suck 
party or kis pleader at tke expense of tke respondent. 

(4) Where, in any case in wkick any respondent kas 
under this rule filed a memorandum of objection, tke ori- 
ginal appeal is withdrawn or is dismissed for default, tke 
objection so filed may nevertheless be heard and determined 
after suck notice to tke other parties as tke Court thinks fit. 

(5) Tke provisions relating to pauper appeals skall, so 
far as tkey can be made applicable, apply to an objection 
under this rule. 

28. Where tke Court from whose decree an appeal is Remand of 
preferred kas disposed of tke suit upon a preliminary point ca * e *>y 
and tke decree is reversed in appeal, tke Appellate Court P cllate 00X11 ■ 
may, if it thinks fit, by order remand tke case, and may 
further direct what issue or issues skall be tried in tke case 
so remanded, and skall send a copy of its judgment and order 
to tke Court from whose decree tke appeal is preferred, witk 
directions to re-admit tke suit under its original number in 
tke register of civil suits, and proceed to determine tke suit ; 
and the evidence (if any) recorded during tke original trial 
shall, subject to all just exceptions, be evidence during tke 
trial after remand. 

24. Where tke evidence upon tke record is sufficient to Where evi- 
enable tke Appellate Court to pronounce judgment, tke denoe 0 ^ re ~ 
Appellate Court may, after resettling tke issues, if necessary, ^ent^Ap- 
finally determine tke suit, notwithstanding that tke judg- pellate Court 
ment of tke Court from whose decree tke appeal is preferred ma y deter - 
has proceeded wholly upon some ground other than that on 

wkick tke Appellate Court proceeds. 

25. Where tke Court from whose decree tke appeal is Where Appel- 
preferred kas omitted to frame or try any issue, or to deter- late Court 
mine any question of fact, which appears to the Appellate 

Court essential to tke’ right decision of tke suit upon tke re fer them 
merits, tke Appellate Court may, if necessary, frame issues, for trial to 
and refer tke same for trial to the Court from whose decree Oo ^ r rt e '^ lose 
the appeal is preferred, and in suck case skall direct stick pealed from. 
Court to take tke additional evidence required; 

and 
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and such Court shall proceed to try* such issues, and shall 
return the evidence to the Appellate Court together with its 
findings theieon and the reasons therefor. 

26. (1) Such evidence and findings shall form pait of 
the record in the suit ; and either party may, within a time 
to be fixed by the Appellate Court, present a memorandum 
of objections to any finding. 

(2) Aftei the expiration of the peiiod so fixed for pre- 
senting such memorandum the Appellate Court shall proceed 
to determine the appeai. 

27. (1) The pailies to an appeal shall not be entitled to 
(produce additional evidence, whether oral or documentary, 
in the Appellate Court. But if — 

(а) the Court from whose decxee the appeal is preferred 

has refused to admit evidence which ought to 
have been admitted, or 

(б) the Appellate Court requires any document to be 

produced or any witness to be examined to enable 
it to pronounce judgment, or for any other 
substantial cause, 


the Appellate Court may allow such evidence or document 
to be produced, or witness to be examined. 


(2\ Wherever additional evidence is allowed to be pro- 
duced by an Appellate Court, the Court shall record the 
reason for its admission. 

Mode of tals- 28. Wheiever additional evidence is allowed to be pro- 
aitvitoce?" ^uced, Appellate Court may either take such evidence, 
or direct the Court from whose decree the appeal is preferred, 
or any other subordinate Court, to take such evidence and to 
send it when taken to the Appellate Court. 

Points to be 29. Where additional evidence is directed or allowed to 

re efin d d <L nd . taken > the Appellate Court shall specify the points to 

levorce « which the evidence is to be confined, and record on its pro- 
ceedings the points so specified. 
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Judgment in appeal. 

30. The Appellate Court, after hearing the parties or 
their pleaders and referring to any part of the proceedings, 
whether on appeal or in the Court from whose decree the 
appeal is preferred, to which reference may be considered 
necessary, shall pronounce judgment in open Court, either 
at once or on some future day of which notice shall be given 
to the parties or their pleaders. 

.31. The judgment of the Appellate Court shall be in 
writing and shall state — 

(a) the points for determination; 

(5) the decision thereon; 


m 


(c) the 
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( c ) the reasons for the decision; and, 

(d) where the decree appealed from is reversed on 

varied, the relief to which the appellant is 
entitled ; 

and shall at the time that it is pronounced be signed ^ and 
dated hv the Judge or by the Judges concurring therein. 

32. The judgment may he for confirming, varying or what judg- 
reversing the decree from which the appeal is preferred, or, meat may 
if the parties to the appeal agree as to the form which the direc ‘ 
decree in appeal shall take, or as to the order to be made Is 
appeal, the Appellate Court may pass a decree or make an 

order accordingly. 

33. The Appellate Court shall have power to pass any Power of 
decree and make any order which ought to have been passed Court of 
or made and to pass or make such further or other decree or A PP eal * 
order as the case may require, and this power may be exer- 
cised by the Court notwithstanding that the appeal is as to 

part only of the decree and may be exercised in favour of all 
or any of the respondents or parties, although such respon- 
dents or parties may not have filed any appeal or objection. 

1 [Provided that the Appellate Court shall not make any 
order under section 35 A, in pursuance of any objection on 
which the Court from whose decree the appeal is preferred 
has omitted or refused to make such order]. 

Illustration. 

A claims a sum of money as due to him from X or Y, and in a suit 
against both obtains a decree against X. X appeals and A and Y are 
respondents. The Appellate Court decides in favour of X. It has power 
to pass a decree against Y. 

34. Where the appeal is heard by more Judges than Dissent to be 
one, any Judge dissenting from the judgment of the Court recorded, 
shall state in writing the decision or order which he thinks 

should he passed on the appeal, and he may state his reasons 
for the same. # 

Decree in af'peal . 

35. (?) The decree of the Appellate Court shall bear Date and 
date the day on which the judgment was pronounced. contents of 

{2) The decree shall contain the number of the appeal, decree * 
the names and descriptions of the appellant and respondent, 
and a clear specification of the relief granted or other ad- 
judication made. 

(5) The decree shall also state the amount of costs in- 
curred in the appeal, and by whom, or out of what property, 



1 This proviso was added by s. 4 of the Civil Procedupp^l^mend- 
xneut) Act, 1022 (9 of 1922) which nnder section 1 may with 

the previous sanction of the Governor GenergJ^iW^Coimcil be brought 
into for<e ; u any Province by the Local -Government on any specified 
date. General Acta. YoL IX. 

1821 
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and in what proportions such costs and the costs in the suit 
are to be paid. 

(4) The decree shall he signed and dated by the Judge 
or Judges who passed it: 

Provided that where there are more Judges than one 
and there is a difference of opinion among them, it shall not 
be necessary for any Judge dissenting from the judgment of 
the Court to sign the decree. 

36. Certified copies of the judgment and decree in appeal 
shall be furnished to the parties on application to the Appel- 
late Court and at their expense. 

37. A copy of the judgment and of the decree, certified 
by the Appellate Court or such officer as it appoints in this 
behalf, shall be sent to the Court which passed the decree 
appealed from and shall be filed with the original proceed- 
ings in the suit, and an entry of the judgment of the Appel- 
late Court shall be made in the register of civil suits. 


ORDER XLII. 

Appeals from Appellate Decrees . 

1. The rules of Order XLI shall apply, so far as may 
be, to appeals from appellate decrees. 


ORDER XLIII. 

Appeals from Orders . 

1. An appeal shall lie from the following orders under 
the provisions oft section 104, namely: — 

{a) an order under rule 10 of Order VII returning a 
plaint to be presented to the proper Court; 

(b) an order under rule 10 of Order VIII pronouncing 

judgment against a party; 

(c) an order under rule 9 of Order IX rejecting an 

application (in a case open to appeal) for an 
order to set aside the dismissal of a suit; 

(d) an order under rule 13 of Order IX rejecting an 

application (in a case open to appeal) for an 
order to set aside a decree passed ex parte; 

(e) au order under rule 4 of Ordec rH ^ v p^imi^muig 

Judgment against a pasty; 

if) an 
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(/) an order under rule 21 of Order XI; 

(g) an order under rule 10 of Order XVI for the attach- 

ment of property; 

(h) an order under rule 20 of Order XVI pronouncing 

judgment against a party; 

(i) an order under rule 34 of Order XXI on an objec- 

tion to the draft of a document or of an endorse- 
ment; 

{j) an order under rule 72 or rule 92 of Order XXI 
setting aside or refusing to set aside a sale; 

(k) an order under rule 9 of Order XXII refusing to 
set aside the abatement or dismissal of a suit; 

(Z) an order under rule 10 of Order XXII giving or 
refusing to give leave; 

(m) an order under rule 3 of Order XXIII recording 

or refusing to record an agreement, compromise 
or satisfaction; 

(n) an order under rule 2 of Order XXV rejecting 

an application (in a case open to appeal) for 
an order to set aside the dismissal of a suit; 

(o) an order under rule 3 or rule 8 of Order XXXIV 

refusing to extend the time for the payment of 
mortgage-money ; 

{p) orders in interpleader-suits under rule 3, rule 4 
or rule 6 of Order XXXV ; 

(a) an order under rule 2, rule 3 or rule 6 of Order 
XXXVIII; 

(r) an order under rule 1, rule 2, rule 4 or rule 10 

of Order XXXIX; 

( s ) an order under rule 1 or rule 4 of Order XL; 

(f) an order of refusal under rule 19 of Order XLI to 
re-admit, or under rule 21 of Order XLI to 
re-hear, an appeal; 

(v) an order under rule 23 of Order XLI remanding 
a case, where an appeal would lie from the 
decree of the Appellate Court; 

(y) an order made by any Court other than a High 
Court refusing the grant of a certificate under 
rule 6 of Order XL V ; 


(w) an order under rule 4 of Order XLVII granting an 
application for review. ^ ^ 

•' ?, as^Eherulee of Xlrcfef" Xlil^hall apply, jso far as may Procedure 
be,* to app$al»-f3^jm orders. 

ORDER XLTV. 
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Pauper Appeals. 

Who may ap- 1 . Any person entitled to piefer an appeal, who is un- 
peal as pan- a kl e to pay the fee lequired for the memorandum of appeal, 
£ er " may present an application accompanied by a memorandum 

ef appeal, and may be allowed to appeal as a pauper, sub- 
ject, in all matters, including the presentation of such 
application, to the provisions relating to suits by paupers, 
in so far as those provisions are applicable: 

Procedure on Piovided that the Court shall 1 eject the application 
upon a perusal thereof and of the judgment and 
sioifof 18 deciee appealed from, it sees reason to think that the decree 
appeal. i$ cdnti ary to law or to some usage having the force of law, 
or is otherwise erroneous or unjust. 

Inquiry’ into 2. The inquiry into the pauperism of the applicant may 
pauperise, fa ma de either hy the Appellate Couit or under the orders 
of the Appellate Court by the Court from whose decision the 
appeal is prefen ed : 

Provided that, if the applicant was allowed to sue or 
appeal as a pauper in the Couit from whose decree the 
appeal is preferred, no further inquiry in respect of his- 
pauperism shall be necessary, unless the Appellate Court 
sees cause to direct such inquiry. 


ORDER XLV. 


“ Decree.” 
defined. 


Application 

to Court 

■whose 

decree 

complained 

of. 


r Appeals to the King in Council . 

1* In this Order, unless there is something repugnant 
in the subject or context, the expression “ decree 99 shall 
include a final order. 

t 2. Whoever desires to appeal to His Majesty in Council 
shall apply by petition to the Court whose decree is co m - 
plained/ of. ' 


, 8 * W ? vei 7 petition shall state the gounds of appeal 
fitness. and pray fox a certificate either that, as regards amount 
or value and nature, the case fulfils the requirements of 
section 110, or that it is otherwise a fit one for appeal to 
His Majesty in Council. 

j*') Upon receipt of such petition, the Court shall direct 
notice to he served on the opposite party to show cause why 
the said certificate should not be granted. 

ComWidation -'A. For* the purposes of pecuniary v^hiaiiogT xSyoJxZ 
of suits. ing f substantially the same q uestions, for determination and 1 

-ngjj— decided 
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decided by the same judgment may be consolidated : but 
suits decided "by separate judgments shall not be^ consoli- 
dated, notwithstanding that they involve substantially the 
same questions for determination. 

5. In the event of any dispute arising between the Remission of 
parties as to the amount or value of the subject-matter of t 

the <mit in the Court of first instance, or as to the amount m g tan oe * 
or value of the subject-matter in dispute on appeal to His 
Majesty in Council, the Court to which a petition for a 
certificate is made under rule 2 may, if it thinks fit, refer 
such dispute for report to the Court of first instance, which 
last-mentioned Court shall proceed to determine such amount 
or value and shall return its report together with the evi- 
dence to the Court by which the reference was made. 


6. Where such certificate is refused, the petition shall Effect of re- 

he dismissed. JSakL. 

7 . (1) Where the certificate is granted, the applicant Security and 
shall, within 1 [ninety days or such further period, not deposit re- 
exceeding sixty days, as the Court may upon cause shown G f n 
allow] ; from the date of the decree complained of, or within certificate, 
six weeks from the date of the grant of the certificate, 
whichever is the later date, — 


(a) furnish security 2 [in cash or in Government 

securities] for the costs of the respondent, and 

(b) deposit the amount required to defray the expense 

of translating, transcribing, indexing and trans- 
mitting to His Majesty in Council a correct copy 
of the whole record of the suit, except — 

(1) formal documents directed to be excluded by 

any order of His Majesty in Council in 
force for the time being; 

(2) papers which the parties agree to exclude ; 

(3) accounts, or portions of accounts, which the 

officer empowered by the Court for that 
purpose considers unnecessary, and which 
the parties have not specifically asked to be 
included; and 


(4) such other documents as the High Court may 
direct to be excluded. 


3 [Provided that the Court at the time of granting the 
Certificate may, after hearing any opposite party who 
appears, order on the ground of special hardship that some 
other form of security may be furnished : 

Provided further, that no adjournment shall be granted 
to an opposite party to contest the nature of such security.] 
(2) Where 


1 These words were substituted for the words “ six months ” by 
s. 3 (i) of the Indian Limitation and Code of Civil Procedure (Amend- 
ment) Act, 1920 (26 of 1920), General Acts. Vol IX. 

3 These words were inserted by s. 3 («), ibid. 

* This proviso was added by s 3 (tit), ibid. 
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Admission of 
appeal and 
procedure 
thereon. 


Revocation 
of acceptance 
ot seourity. 

Power to 
dispense with 
notices in 
case of 
deceased 
parties. 


Power to 
order further 
security or 
payment. 


Effect of 
failure to 
comply with 
order. 


(2) Where the applicant prefers to print in India the 
copy of the record, except as aforesaid, he shall also within 
the time mentioned in sub-rule (I) deposit the amount re- 
quired to defray the expense of printing such copy. 

8 . Where such security has been furnished and deposit 
made to the satisfaction of the Court, the Court shall — 

(a) declare the appeal admitted, 

(&) give notice thereof to the respondent, 

( c ) transmit to His Majesty in Council under the seal 

of the Court a correct copy of the said record, 
except as aforesaid, and 

[d) give to either party one or moie authenticated copies 

of any of the papeis in the suit on his applying 
therefor and paying the reasonable expenses in- 
curred in preparing them. 

9. At any time before the admission of the appeal the 

Court may, upon cause shown, revoke the acceptance of any 

such security, and make further directions thereon. 

• 

l [9A. Nothing in these rules requiring any notice to be 
served on or given to an opposite party or respondent shall 
be deemed to require any notice to be served on or given 
to the legal representative of any deceased opposite party 
or deceased respondent in a case, where such opposite party 
or respondent did not appear either at the hearing in the 
Court whose decree is complained of or at any proceedings 
subsequent to the decree of that Court : 

Provided that notices under sub-iule (2) of rule 3 and 
under rule 8 shall be given by affixing the same in some 
conspicuous place in the Court house of the Judge of the 
District in which the suit was originally brought, and by 
publication in such newspapers as the Court may direct.] 

10. Where at any time after the admission of an appeal 
but before the transmission of the copy of the record, except 
as aforesaid, to His Majesty in Council, such security ap- 
pears inadequate, 

or further payment is required for the purpose of trans- 
lating, transcribing, printing, indexing or transmitting the* 
copy of the record, except as aforesaid, 

the Court may order the appellant to furnish, within 
a time to be fixed by the Court, other and sufficient security, 
or io make, within like time, the required payment. 

U* Where the appellant fails to comply with such 
order, the proceedings shall be stayed, 

and 

1 This rule was inserted by s 4 of the Indian Limitation and Code* 
of Civil Procedure (Amendment! Act, 1920 (26 of 1920), General Acts r 
Vol IX. 
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and the appeal shall not proceed without an order in 
this behalf of His Majesty in Council, 

and in the meantime execution of the decree appealed 
from shall not be stayed. 

12 . When the copy of the record, except as aforesaid, ^ fund of 
has been transmitted to His Majesty in Council, the appel- SS>osit. 
lant may obtain a refund of the balanee (if any) of the ^ 
amount which he has deposited under rule 7. 

13 . ( 1 ) Notwithstanding the grant of a certificate for Power* of 
the admission of any appeal, the decree appealed from shall Court P end * 
be unconditionally executed, unless the Court otherwise mg ap3pea * 
directs. 

( 2 ) The Court may, if it thinks fit, on special cause 
shown by any party interested in the suit, or otherwise ap- 
pearing to the Court, — 

(а) impound any moveable property in dispute or 

any part thereof, or 

(б) allow the decree appealed from to be executed, 

taking such security from the respondent as 
the Court thinks fit for the due performance 
of any order which His Majesty in Council 
may make on the appeal, or 

(c) stay the execution of the decree appealed from, 

taking such security from the appellant as the 
Court thinks fit for the due performance of the 
decree appealed from, or of any order which 
His Majesty in Council may make on the ap- 
peal, or 

(d) place any party seeking the assistance of the 

Court under such conditions or give such other 
direction respecting the subject-matter of the 
appeal, as it thinks fit, by the appointment of 
a receiver or otherwise. 

14 . ( 1 ) Where at any time during the pendency of the Increase of 
appeal the security furnished by either party appears inade- found* 7 
quate, the Court may, on the application of the other party, inadequate, 
require further security. 

( 2 ) In default of such further security being furnished 
as required by the Court, — 

(<0 if the original security was furnished by the 
appellant, the Court may, on the application 
of the respondent, execute the decree appealed 
from as if the appellant had furnished no such 
security ; 


( b ) if 
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(6) if the original security was furnished by the re- 
spondent, the Court, shall, so far as may be 
practicable, stay the further execution of the 
decree, and restore the parties to the position 
in which they respectively were when the secu- 
rity which appears inadequate was furnished, 
or give such direction respecting the subject- 
matter of the appeal as it thinks fit. 

Procedure to 15. {!) Whoever desires to obtain execution of any order 
enforce of His Majesty in Council shall apply by petition, accom- 
T^r> e r *?ri 0f panied by a ceitified copy of the decree passed or order made 

Council. iu appeal and sought to be executed, to the Court from which 

the appeal to His Majesty was preferred. 

( 2 ) Such Court shall tionsmit the order of His Majesty 
in Council to the Court which passed the fiist decree ap- 
pealed from, or to such other Court as His Majesty in 
Council by such order may direct, and shall (upon the appli- 
cation of either party) give such directions as may be re- 
quired for the execution of the same ; and the Court to which 
the said order is so transmitted shall execute it accordingly, 
in the manner and according to the provisions applicable to 
the execution of its original decrees. 

(3) When any monies expressed to be payable in British 
currency are payable in India under such order, the amount 
so payable shall be estimated according to the rate of ex- 
change for the time being fixed at the date of the making 
of the order by the Secretary of State for India in Council 
with the concurrence of the Lords Commissioners of His 
Majesty’s Treasury for the adjustment of financial trans- 
actions between the Imperial and the Indian Governments. 

*[(4) Unless His Majesty in Council is pleased other- 
wise to direct, no order of His Majesty in Council shall be 
inoperative on the groxmd that no notice has been served on 
or given to the legal representative of any deceased opposite 
party or deceased respondent in a case, where such opposite 
party or respondent did not appear either at the hearing in 
the Court whose decree was complained of or at any proceed- 
ings subsequent to the decree of that Court, btt such order 
* shall have the same force and effect as if it had been made 
before the death took place.] 

Appeal from 16. The orders made by the Court which executes the 
order relating order of His Majesty in Council, relating to such execution, 
to execution, shall be appealable in the same manner and subject to the 
same rules as the orders of such Court relating to the execu- 
tion of its own decrees. 

ORDER XLYI. 

1 This sub-rule was added by s. 5 of the Indian Limitation and 
Code of Civil Procedure (Amendment) Act, 1920 (26 of 1920), General 
Acts, Vol IX. 
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OKDER XLYI. 


Refe ? ence. 

1. Where, before or on the bearing of a suit or an appeal Reference of 
in which the decree is not subject to appeal, or where,_ in p n 
the execution of any such decree, any question of law or s our * 
usage having the force of law arises, on which the Court 

tiying the suit or appeal, or executing the decree, entertains 
reasonable doubt, the Court may, either of its own motion 
or on the application of any of the parties, draw up a state- 
ment of the facts of the case and the point on which doubt is 
entertained, and refer such statement with its own opinion 
on "the point for the decision of the High Court. 

2. The Court may either stay the proceedings or proceed Court iray 
in the case notwithstanding such reference, and may pass contingent 

a decree cr make an order contingent upon the decision of upon decision 
the High Couit on the point referred; of High 

but no decree or order shall be executed in any case in Court * 
which such reference is made until the receipt of a copy of 
the judgment of the High Court upon the reference.. 

3. The High Court, after hearing the parties if they judgment of 
appear and desire to be heard, shall decide the point so High Court 
referred, and shall transmit a copy of its judgment, under 

the signature of the Eegistrar, to the Court by which the ca & e disposed 
reference was made; and such Court shall, on the receipt of accordmg- 
thereof , proceed to dispose of the case in conformity with the ly ‘ 
decision of the High Court. 

4. The costs (if any) consequent on a reference for the Costs of re- 

decision of the High Court shall be costs in the case. ft 376 ? 0 ®*® 

° _ # High Court. 

5. Where a case is referred to the High Court under Power to 
rule 1, the High Court may return the case for amendment, alter > etc ~ 
and may alter, cancel or set aside any decree or order which oouriTmaking 
the Court making the reference has passed or made m the reference, 
case out of which the reference arose, and make such order 

as it thinks fit. 

6. (2) Where at any time before judgment a Court in Power to 
which a suit has been instituted doubts whether the suit is 
cognizable by a Court of Small Causes or is not so cognizable, questions as 
it may submit the record to the High Court with a statement to jurisdic- 
of its reasons for the doubt as to the nature of the suit. & 0 * m small 

(2) On receiving the record and statement, the High causes * 

Court may order the Court either to proceed with the suit 
or to return the plaint for presentation to such other Court 
as it may in its order declare to be competent to take cogni- 
zance of the suit. 

7 . (1) Where it appears f o a District Court that a Court Power to 
subordinate thereto has, by reason of erroneously holding 

a submit for 
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revision pro- 
ceedings bad 
under mis- 
take as to 
jurisdiction 
in small 
causes. 


a suit to be cognizable by a Court of Small Causes or not to> 
be so cognizable, failed to exercise a jurisdiction vested in 
it by law, or exercised a jurisdiction not so vested, tbe Dis- 
trict Court may, and if required by a party stall, submit the 
record to the High. Court with a statement of its reasons for 
considering the opinion of the subordinate Court with res- 
pect to the nature of the suit to be erroneous. 

(2) On receiving the record and statement the High 
Court may make such order in the case as it thinks fit. 

(3) With respect to any proceedings subsequent to decree 
in any case submitted to the High Court under this rule, the 
High Court may make such order as in the circumstance 
appears to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply 
with any requisition which the District Court may make for 
any record or information for the purposes of this rule. 


ORDER XLYII. 


Review . 


Application 1 . (1) Any person considering himself aggrieved — 

judgment. («) by a decree or order from which an appeal is 

allowed, but from which no appeal has been 
preferred, 

(&)Jby a decree or order from which no appeal is* 
allowed, or 

( c ) by a decision on a reference from a Court of Small 
Causes, 


To whom 
applications 
for review 
maybe 
made. 


and who, from the discovery of new and important matter 
or evidence which, after the exercise of due diligence, was 
not within his knowledge or could not be produced by him 
at the time when the decree was passed or order made, or 
on account of some mistake or error apparent on the face 
of the record, or for any other sufficient reason, desires to 
obtain a review of the decree passed or order made against 
him, may apply for a review of judgment to the Court which 
passed the decree or made the order. 

(2) A party who is not appealing from a decree or order 
may apply for a review of judgment notwithstanding the* 
pendency of an appeal by some other party except where the 
ground of such appeal is common to the applicant and th* 
appellant, or when, being respondent, he can present to the 
Appellate Court the case on which he applies for the review. 

2. An application for review of a decree or order of a 
Court, not being a High Court, upon some ground other than 

the- 
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the discovery of such new and important matter or evidence 
as is referred to in rule 1 or the existence of a clerical or 
arithmetical mistake or error apparent on the face of the 
decree, shall be made only to the Judge who passed the decree 
or made the order sought to be reviewed ; but any such ap- 
plication may, if the Judge who passed the decree or made 
the order has ordered notice to issue under rule 4, sub-rule 
(2), proviso (a), be disposed of by his successor. 

3. The provisions as to the form of preferring appeals Form of ap- 

shall apply, mutatis mutandis , to applications for review. for 

4. (7) ‘Where it appears to the Court that there is not Application 
sufficient ground for a review, it shall reject the application* where reject- 

(2) Where the Court is of opinion that the application Application 
for review should be granted, it shall grant the same : where grant- 

Provided that — ed * 


(а) no such application shall be granted without pre- 

vious notice to the opposite party, to enable 
him to appear and be heard in support of the 
decree or order, a review of which is applied 
for: and 

(б) no such application shall be granted on the ground 

of discovery of new matter or evidence which 
the applicant alleges was not within his know- 
ledge, or could not be adduced by him when 
the decree or order was nassed or made, without 
strict proof of such allegation. 


5. Where the Judge or Judges, or any one of the Judges, Application 
who passed the decree or made the order, a review of which for review 
is applied for, continues or continue attached to the Court of 

at the time when the application for a review is presented, two or more 
and is not or are not precluded by absence or other cause Judges, 
for a period of six months next after the application from 
considering the decree or order to which the application 
refers, such Judge or Judges or any of them shall hear the 
application, and no other Judge or Judges of the Court shall 
hear the same. 


6. ( 1 ) Where the application for a review is heard by Application 
more than one Judge and the Court is equally divided, the ^ here reject- 
application shall be rejected. 5 6 7 * 

(2) Where there is a majority, the decision shall be 
according to the opinion of the majority. 


7. (1) An order of the Court rejecting the application order of 
shall not be appealable ; but an order granting an applica- rejection 
tion may be objected to on the ground that the application 
was . Objections to 

(a) in contravention of the provisions of rule 2, ing^pSica- 

(6) in tion. P 
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( b ) in contravention of the provisions of rule 4, or 

(c) after the expiration of the period of limitation 

prescribed therefoi and without sufficient 
cause. 


Such objection may be taken at once by an appeal from 
the order granting the application or in any appeal from the 
final decree or order passed or made in the suit. 

(, 2 ) Where the application has been rejected in conse- 
quence of the failuie of the applicant to appear he may 
apply for an order to have the rejected application restored 
to the file, and, where it is pioved to the satisfaction of the 
Court that he was prevented by any sufficient cause from 
appearing when such application was called on for hearing, 
the Court shall order it to be restored to the file upon such 
terms as to costs or otherwise as it thinks fit, and shall ap- 
point a day for hearing the same. 

(3) Mo order shall be made under sub-rule (2) unless 
notice of the application has been served on the opposite 
party. 

Begistry of 8. When an application for review is granted, a note 
granSd^and thereof shall be made in the register and the Court may at 
order for re- once re-Eear the case or make such order in regaid to the 
hearing. re-hearing as it thinks fit. 


Bar of cer- 
tain ap- 
plications. 


9. No application to review an order made on an applica- 
tion for a review or a decree or order passed or made on a 
review shall be entertained. 


OEDEE XL VIII. 


Miscellaneous . 


Process to be i. (i) Every process issued under this Code shall be 
ims<f of* 6X ~ serve ^ the expense of the party on whose behalf it is 
party issuing, issued, unless the Court otherwise directs. 

Costs of (g) The court-fee chargeable for such service shall be 

service. paid a time to be fixed before the process is issued. 

Orders and 2. All orders, notices and other documents required by 
served 8 ^ 0W Code to be given to or served on any person shall be 
6er served in the manner provided for the service of summons. 


Use of forms 
in appen- 
dices. 


3. The forms given in the appendices, with such varia- 
tion as the circumstances of each case may require, shall be 
used for the purposes therein mentioned. 

' OEDEE XLIX. 
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ORDER XLIX. 


Chartered High Courts. 

1. Notice to produce documents, summonses to witnesses, Who may 
and eveiy other judicial piocess, issued in the exercise of the sene 
original civil jurisdiction of the High Court, and of its ofHigh 8 
inatiimonial, testamentary and intestate jurisdictions, ex- Courts, 
cept summonses to defendants, writs of execution and 
notices to respondents may be served by the attorneys in the 
suits, or by persons employed by them, or by such other 
persons as the High Court, by any rule or order, directs. 

2 - Nothing in this schedule shall be deemed to limit or Saving in 
otherwise affect any rules in foice at the commencement of res r ect of 
this Code for the. taking of evidence or the recording of ^ghCourts. 
judgments and orders by a Ckaitered High Court. 

3. The following rules shall not apply to any Chartered Application 
High Couit in the exercise of its ordinary or extraordinary of iuies. 
original civil jurisdiction, namely: — 

(1) rule 10 and rule 11, clauses (6) and (o'- of Order 

TIT; 

(2) rule 3 of Older X; 

(3) rule 2 of Order XYI; 

(4) rules 5, 6, 8, 9, 10, 11, 13, 14, 15 and 16 (so far 

as relates to the manner of taking evidence) of 

Order XVIII; 

(5) rules 1 to 8 of Order XX ; and 

(6) rule 7 of Order XXXIII (so far as relates to the 

making of a memorandum) ; 

and rule 35 of Order XLI shall not apply to any such 
High Court in thr exercise of its appellate jurisdiction. 


ORDER L. 

Provincial. Small Cause Courts . 

1. The provisions hereinafter specified shall not extend p 10 vincial 
to Courts constituted under the Provincial Small Causes Small Cause' 
1887. \ Courts ‘Act, 1887, or to Courts exercising the jurisdiction of Courts - 
a Court of Small Causes under that Act, that is to say — 

(a) so much of this schedule as relates to — 

(i) suits excepted from the cognizance of a Court 
of* Small Causes or the execution of decrees 
in such suits; 

(ii) the 


1 General Acts, Vol. IV. 
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(u) the execution of decrees against immoveable 
property or the interest of a partner in part- 
nership property; 

(iii) the settlement of issues ; and 

(6) the following rules and orders, — 

Order II, rule 1 (frame of suit) ; 

Ordei X, rule 3 (record of examination of 
parties) ; 

Order XY, except so much of rule 4 as provides 
for the pronouncement at once of judgment; 
Order XVIII, rules 5 to 12 (evidence); 

Orders XLI to XLY (appeals) ; 

Order XLVII, rules 2, 3, 5, 6, 7 (review) ; 

Order LI. 


ORDER LI. 

Presidency Small Cause Courts. 

Presidency 1 . Save as provided in rules 22 and 23 of Order V, 
Small Cause rules 4 and 7 of Order XXI, and rule 4 of Order XXYI, and 
/ourts. by ^Presidency Small Cause Courts Act, 1882, this xv 

schedule shall not extend to any suit or proceeding in any 
Court of Small Causes established in the towns of Calcutta, 
Madras and Bombay. 


_ APPENDIX A. 
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4FPE1T££X: 4.. 

PLEADINGS. 


(1) Titles of Suits. 

Tn the Court of 

A. B. {add description and residence ) . 

against 

C. D. ( add description and residence) . 


. Plaintiff 9 


. Defendant . 


(2) Description of Parties in particular Cases. 
The Secretary of State for India in Council. 


The Advocate General of 


The Collector of 
The State of 

The A. B. Company, Limited, having its registered 
office at 


A. B., a public officer of the C. D. Company 


A. B. {add description and residence ), on behalf of him- 
self and all other creditors of C. D., late of {add description 
and residence ). 


A. B. (add description and residence ), on behalf of him- 
self and all other holders of debentures issued by the 
Company, Limited. 


The Official Receive^ 


A. B., a minor {add description and residence ), by C. D. 
£or by the Court of Wards], his ne^t friend. 

A. B. 
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A. B. ( add description and residence), a person of un- 
sound mind [or of weak mind], by C. D., iiis next friend. 

A. B., a firm carrying on business in partnership at 

A. B. ( add description and residence ), by liis constituted 
attorney C. D. ( add description and residence?). 

A. B. (add description and residence ), Shebait of Thakur. 

A. B. ( add description and residence ), executor of C. D., 
deceased. 

A. B. (add description and residence ), heir of C, D., 
deceased. 

(3) Plaints. 

No. 1. 

Money lent. 

(Title.) 

A. B. 9 the above-named plaintiff, states as follows: — 

1. On the day of 19 , he lent the defendant 

rupees repayable on the day of 

2. The defendant has not paid the same, except 

mpees paid on the day of 19 . 

.. ut. the plaintiff claims exemption from any law of * 
limitation , say : — ] 

3. The plaintiff was a minor [or insane] from the 

day of till the day of 

4. [Facts showing when the cause of action arose and 
that the Court has jurisdiction .] 

6. The value of the subject-matter of the suit for the 
purpose of jurisdiction is rupees and for the purpose 

of court-fees is rupees. 

6. The plaintiff claims rupees, with interest 

at per cent, from the day of 19 . 

No. 21 
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No. 2. 

Monet overpaid. 


(Title.') 

A . B., the above-named plaintiff, states as follows: — 

1. On the day of 1& 

the plaintiff agreed to buy and the defendant agreed to sell 
bars of silver at annas per tola of fine silver 

« 2 - The plaintiff procured the said bars to be assayed by 
JS. F who was paid by the defendant for such assay, and 
E . F . declared each of the bais to contain 1,500 tolas of fine 
silver, and the plaintiff accordingly paid the defendant 
rupees. 

3- Each of the said bars contained only 1,200 tolas of fin* 
silver, of which fact the plaintiff was ignoiant when he 
made the payment. 

4. The defendant has not repaid the sum so overpaid. 
[As in paras. 4 and 5 of Form No . 1 9 and Relief claimed $ 


No. 3. 

Goods sold at a fixed Price and delivered. 

(Title. \ 

A. B. 9 the above-named plaintiff, states as follows: — 

1. On the day of 19 , E. F. 

sold and delivered to the defendant [one hundred barrels, 
of flour, or the goods mentioned in the schedule hereto* 
annexed, or sundry goods]. 

2. The defendant promised to pay rupees for 

the said goods on delivery [or on the day of 

some day before the plaint was filed ~\ . 

3. He has not paid the same. 

4. E . F . died on the day of 19 

By his last will he appointed his brother, the plaintiff, his* 
executor. 


lAs in paras . 4 and S of Form No. I.’] 


7. The plaintiff as executor of E. F . claims [ Relief 
claimed Q. 
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No. 4. 

Goods SOLD AT A REASONABLE PRICE AND DELIVERED. 

( Title .) 

A. J5-, tlie above-named plaintiff, states as follows: — 

1. On the day of 19 , 

plaintiff sold and delivered to the defendant [sundry articles 
of house-furniture ], but no express agreement was made as 
to the price. 

2. The goods were reasonably worth * rupees. 

3. The defendant has not paid the money. 

[As in paras . 4 and 5 of Form No. 1, and Relief clavmed.~\ 


No. 5. 

CrOODS MADE AT DEFENDANT’S REQUEST, AND NOT ACCEPTED- 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , E. F. agreed 

with the plaintiff that the plaintiff should make for him 
[six tables and fifty chairs ] and that E. F. should pay for 
the goods on delivery rupees. 

2. The plaintiff made the goods, and on the day 

of ^ 19 offered to deliver them to E. F., and has 

ever since been ready and willing so to do. 

3. E . F. has not accepted the goods or paid for them. 
'[As in paras. 4 and 5 of Form No. 1 , and Relief claimed .] 


No. 6. 

Deficiency upon a Re-sale [Goods sold at Auction] 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the plain- 

"tifr put up at auction sundry [goods'^, subject to the condi- 
tion 
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<tion that all goods not paid for*and removed by the purchaser 
'within [ten days] after the sale should be re-sold by auction 
-on his account, of which condition the defendant had notice 

2. The defendant purchased [one crate of crockery] at 

i:he auction at the price of rupees. 

3. The plaintiff was ready and willing to deliver the 
tgoods to the defendant on the date of the sale and for [ten 
days] after. 

4. The defendant did not take away the goods purchased 
by him, nor pay for them within [ten days] after the sale, 
Tior afterwards. 

5. On the day of 19 , the plain- 

tiff re-sold the [crate of crockery ], on account of the defend- 
ant, by public auction, for rupees. 

6. The expenses attendant upon such re-sale amounted to 

rupees. 

*2. The defendant has not paid the deficiency thus aris- 
ing, amounting to rupees. 

£ As in paras . 4 and 5 of Form No. 1 , and Relief claimed .] 


No. 7. 


Services at a seasonable rate. 

(Title.) 

A. B.j the above-named plaintiff, states as follows: — 

1. Between the day of 19 , and the 

day of '19 , at , plain- 

tiff [executed sundry drawings , designs and diagrams] for 
the defendant, at his request ; but no express agreement was 
made as to the sum to be paid for such services. 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

lAs in paras . 4 and 5 of Form No. 1 , and Relief claimed .] 


♦No. 8. 

Services and Materials at a reasonable Cost. 

(Title.) 

A. B . , the above-named plaintiff, states as follows: — 

1. On the day of 19 , at , 

•the plaintiff built a house [known as No. , in ]» 

and 
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and furnished the materials thezefor, for the defendant, at. 
his request, but no express agieement was made as to the- 
amount to be paid for such work and materials. 

2. The work done and materials supplied were reasonably 

woith rupees. 

3. The defendant has not paid the money. 

fA$ tn paras. 4 and 5 of Form No. 1 , and Rehef claimed. 


No. 9. 

Use and Occupation. 

( Title.\ 

A. B.j the above-named plaintiff, executor of the will o£ 
X. Y. y deceased, states as follows: — 

1. That the defendant occupied the [house No. , 

Ttreet], by permission of the said X. Y ., from the 
day of 19 , until the day of 

19 , and no agreement was made as to payment for the use* 

of the said premises. 

2. That the use of the said premises for the said period 

was reasonably worth rupees. 

3. The defendant has not paid the- money. 

[As in paras. 4 and 5 of Form No. 1 .] 

* 6. The plaintiff as executor of X. Y. claims [Relief* 
claimed f]. 


No. 10. 


On an Awabd. 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the plaintiff 

and defendant, having a difference between them concerning- 
[a demand of the plaintiff for the price of ten barrels of <ril 
which the defendant refused to pay], agreed in writing to 
submit the difference to the arbitration of W. F . and 
G. H., and the original document is annexed hereto. 


2. On* 
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2. On the day of 19 , the arbitrators 

awarded that the defendant should [pay the plaintiff 

rupees]. 

3. The defendant has not paid the money. 

[As in partis* 4 and 5 of Form No* 1 9 and Relzef clazmed .] 


No. 11. 

On a Foreign Judgment. 

(Title*) 

A* B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , at , in 

-the State [or Kingdom] of , the 

Court of that State [or Kingdom], in a suit 
-therein pending between the plaintiff and the defendant, 
duly adjudged that the defendant should pay to the plain- 
tiff rupees, with interest from the said date. 

2. The defendant has not paid the money. 

£As in paras . 4 and 5 of Form No* 1 9 and Relief claimed .J 


No. 12. 

Against Surety for Payment of Bent. 

(Title.) 

A. B ., the above-named plaintiff, states as follows; — 

1. On the day of 19 , E * F* hired 

from the plaintiff for the term of years, the [house No, 

, Street], at the annual rent of 

rupees, payable [monthly]. 

2. The defendant agreed, in consideration of the letting 
■ox the premises to E* F., to guarantee the punctual payment 
of the rent. 

3. The rent for the month of 19 , amounting 

to rupees, has not been paid. 

[//, by the terms of the agreement 9 notice is required to be 
given to the surety , add ; — ] 

4. On the day of 19 . the plaintiff gave 

notice to the defendant of the non-payment of the rent, and 
demanded payment thereof. 

5* The 
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5. The defendant has not paid the same. 

£As in paras . 4 and 5 of Form No. 1> and Relief claimed 


No. 13. 

Breach of Agreement to purchase land. 

{Title.) 

A. B.y the above-named plaintiff, states as follows: — 

1. On the day of 19 , the plaintiff' 

and defendant entered into an agreement, and the original 
document is hereto annexed. 

[Or, on the day of 19 , the plaintiff 

and defendant mutually agreed that the plaintiff should sell 1 
to the defendant and that the defendant should purchase 
from the plaintiff forty bighas of land in the village of 
for rupees.] 

# 2. On the day of 19 , the plaintiff, 

being then the absolute owner of the property [and the’ 
same being free from all incumbrances as was made 
to appear 'to the defendant], tendered to the defendant a> 
sufficient instrument of transfer of the same [or, was ready 
and willing, and is still ready and willing, and offered, to* 
transfer the same to the defendant by a sufficient instru- 
ment] on the payment by the defendant of the sum agreed* 
upon. 

3. The defendant has not paid the money. 

[A s in paras. 4 and 5 of Form No. 1 , and Relief claimed 


No. 14. 


Not delivering Goods sold. 

{Title.) 

A. B.y the above-named plaintiff, states as follows: — 

( 1. On the day of 19 , the plaintiff and' 

deiendant mutually agreed that the defendant should deli- 
ver [one hundred barrels of flour] to the plaintiff on the- 
day of 19 , and that the' plaintiff should) 

pay therefor rupees on delivery. 

2. On the [said] day the plaintiff was ready and willing, 
and offered, to pay the defendant the said sum upon delivery 
of the goods. J 
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3. The defendant has not delivered the goods, and the 
plaintiff has been deprived of the profits which would have 
accrued to him from such delivery. 

[As in paras . 4 and 5 of Form No . 1, and Relief claimed .] 


No. 15. 

Wrongful Dismissal. 

(Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the plaintiff and 

defendant mutually agreed that the plaintiff should serve the 
defendant as [an accountant, or in the capacity of* foreman, 
or as the case may be], and that the defendant should em- 
ploy the plaintiff as such for the term of [one year] and 
pay him for his services rupees [monthly] . 

2. On the day of 19 , the plaintiff entered 

upon the service of the defendant and has ever since 
been, and still is, ready and willing to continue in such 
service during the remainder of the said year whereof the 
defendant always has had notice. 

3. On the day of 19 , the defendant 

wrongfully discharged the plaintiff, and refused to permit 
him to serve as aforesaid, or to pay him for his services. 

[As in paras . 4 and 5 of Form No. 1, and Relief claimed .] 


No. 16. 

Breach of Contract to serve. 

(Title.) 

A . 2?., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and 

defendant mutually agreed that the plaintiff should employ 
the defendant at an [annual] salary of _ rupees, and 
that the defendant should serve the plaintiff as [an artist] 
for the term of [one year] . 

2. The plaintiff has always been ready and willing to 
perform his part of the agreement [and on the day of 

19 offered so to do]. 

3. The defendant [entered upon] the service of the 
plaintiff on the above-mentioned day, but afterwards on 

the 
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tlje day of 19 , lie refused to serve tie 

plaintiff as aforesaid. 

LA* in paras . 4 and 5 of Form No. 1 9 and Relief claimed .] 


No. 17. 

Agkainst a Builder for defective Workmanship. 

(Title.) 

A. 25., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the plaintiff and 

defendant entered into an agreement, and the original docu- 
ment is ^ereto annexed. [Or state the tenor of the con- 
tract.'] 

[2. The plaintiff duly performed all the conditions of the 
•agieement on his part.] 

3. The defendant [built the house referred to in the 
ugieement in a bad and unworkmanlike manner J. 

[_As in paras. 4 and 5 of Form No. 1 , and Relief claimed -3 


No. 18. 

On a Bond for the Fidelity of a Clerk. 

( Tztle .) 

A. 25., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the plaintiff took 

E. F. into his employment as a clerk. 

2. In consideration thereof, on the day of 

19 , the defendant agreed with the plaintiff that if E. F. 

should not faithfully perform his duties as a clerk to the 
plaintiff, or should fail to account to the plaintiff for all 
monies, evidences of debt or other property received by him 
for the use of the plaintiff, the defendant would pay to the 
plaintiff whatever loss he might sustain by reason thereof, 
not exceeding rupees. 

S Or^ 2. In consideration thereof, the defendant by his 
of the same date bound himself to pay the plaintiff the 
penal sum of rupees, subject to the condition that if 

E. F. should faithfully perform his duties as clerk and 
cashier to the plaintiff and should justly account to the 
plaintiff for all monies, evidences of debt or other property 

which 
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which, should be a£ any time held by him in trust for the 
plaintiff' the bond should be void.] 

[Or, 2. In consideration thereof, on the same date the 
'defendant executed a bond in favour of the plaintiff, and 
the original document is hereto annexed.] 

3. Between the day of 19 and the 

day of 19 E.F. received money and other pro- 
perty, amounting to the value of rupees, for the use 

of the plaintiff, for which sum he has not accounted to him, 
and the same still remains due and unpaid. 

LAs in paras. 4 and 5 of Form -Vo. 2, and Relief claimed .] 


No. 19. 

By Tenant against Landlord, with Special Damage 

{Title.) 

A . B. y the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant, by a 

registered instrument, let to the plaintiff [the house No. , 

Street] for the term of years, contract- 
ing with the plaintiff, that he, the plaintiff, and his legal 
representatives should quietly enjoy possession thereof for 
-the said term. 

2. All conditions were fulfilled and all things happened 
necessary to entitle the plaintiff to maintain this suit. 

3. On the day of 19 , during the said term, 

E . F., who was the lawful owner of the said house, lawfully 
•evicted the plaintiff therefrom, and still withholds the pos- 
session thereof from him. 

4. The plaintiff was thereby [prevented from continuing 

the business of a tailor at the said place, was compelled to 
•expend rupees in moving, and lost the custom of 

G f .H., and 7. by such removal]. 

lAs in paras. 4 and 5 of Form No. 1, and Relief claimed 


No. 20. 

On an Agreement of Indemnity. 

{Title.) 

A. 7?., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the plaintiff and de- 

fendant, being partners in trade under the style of A. B. 

and 
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and C.D., dissolved the partnership, and mutually agreed 
that the defendant should take and keep all the partnership 
property pay all debts of the firm and indemnify the plain- 
tiff against all claims that might be made upon him on 
account of any indebtedness of the firm. 

2. The plaintiff duly performed all the conditions of the- 
agreement on his part. 

3. On the day of 19 , [a judgment was 

recovered against the plaintiff and defendant by E . F. 9 in 
the High Court of Judicature at , upon a debt due* 

from the firm to E . F and on the day^ of 19 

the plaintiff paid rupees [in satisfaction of the same].. 

4. The defendant has not paid the same to the plaintiff. 

[As in paras . 4 and 5 of Form No. 1 9 and Relief claimed .[[ 


No. 21. 

Procuring Property by Praud. 

(7 itle.) 

A. B. 9 the above-named plaintiff, states as follows: — 

1. On the day of 19 , the defendant, for- 

the purpose of inducing the plaintiff to sell him certain- 
goods, represented to the plaintiff that [he, the defendant^ 
was solvent, and worth rupees over all his liabilities]. 

2. The plaintiff was thereby induced to sell [and deliver]* 

to the defendant, [dry goods] of the value of rupees. 

3. The said representations were false [or state the 

S articular falsehoods ] and were then known by the defen- 
ant to be so. 

4. The defendant has not paid for the goods. [Or, if 
the goods were not delivered .] The plaintiff, in preparing- 
and shipping the goods and procuring their restoration, ex- 
pended rupees. 

[As in paras . 4 and 5 of Form No. 1 , and Relief claim ed.\ 


No. 22. 

FrAUDUIENTLY PROCURING CREDIT TO BE GIVEN TO ANOTHER. 

Person. 

(Title.) 

A. B. 9 the above-named plaintiff, states as follows; — 

1. On the day of 19 , the defendant 

represented! 
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represented to the plaintiff that E. F. was solvent and in* 
good credit, and worth rupees over all his liabilities- 

[or that E . F . then held a responsible situation and was in 
good circumstances, and might safely be trusted with goods* 
on credit]. 

2. The plaintiff was thereby induced to sell to E . F . 

[lice] of the value of rupees [on months credit]. 

3. The said representations were false and were then 
known by the defendant to be so, and were made by him 
with intent to deceive and defraud the plaintiff [or to de- 
ceive and injure the plaintiff]. 

4. E . F . [did not pay for the said goods at the expiration 
of the credit aforesaid, or] has not paid for the said rice, and 
the plaintiff has wholly lost the same. 

[As in paras, 4 and 5 of Form No . 1 9 and Relief claimed .] 


No. 23. 

Polluting the Water under the Plaintlfe’s Land 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. The plaintiff is, and at all the times hereinafter men- 
tioned was, possessed of certain land called and situate* 

in and of a well therein, and of water in the well, and 
was entitled to the use and benefit of the well and of the* 
water therein, and to have certain springs and streams of 
water which flowed and ran into the well to supply the same 
to flow or run without being fouled or polluted. 

2. On the day of 19 , the defendant 

wrongfully fouled and polluted the well and the water there- 
in and the springs ana streams of water which flowed into 
the well. 

3. In consequence the water in the well became impure 
and unfit for domestic and other necessary ^purposes, and the 
plaintiff and his family are deprived of the use and benefit 
of the well and water. 

[As in paras . 4 arid S of Form No. 1 9 and Relief claimed^ 


No. 24. 

Carrying on a Noxious Manufacture. 

(Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. The plaintiff is, and at all the times hereinafter men- 
tioned was, possessed of certain lands called , situate* 

in 

2. Ever 
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2. Ever since the day of 19 , the defend- 

ant has wrongfully caused to issue from certain smelting 
works carried on by the defendant 'large quantities of offen- 
sive and unwholesome smoke and other vapours and noxious 
matter, which spread themselves over and upon the said 
lands and corrupted the air, and settled on the suiface of 
i;he lands. 

3. Thereby the trees, hedges, herbage and crops of the 
plaintiff growing on the lands were damaged ajid deteriorat- 
ed in value, and the cattle and live-stock of the plaintiff 
•on the lands became unhealthy, and many of them were 
'poisoned and died. 

4. The plaintiff was unable to graze the lands with cattle 
and sheep as he otherwise might have done, and was obliged 
-to remove his cattle, sheep and farming-stock therefrom, and 
has been prevented from having so beneficial and healthy a 
use and occupation of the lands as he otherwise would 
have had. 

[A,? xn paras . 4 and 5 of Foim No. 1 , and Relief claimed.'] 


No. 25. 

Obstructing a Right of Wat. 

(Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. The plaintiff is, and at the time hereinafter men- 
tioned was, possessed of [a house in the village of ]. 

2. He was entitled to a right of way from the [house] 
over a certain field to a public highway and back again from 
the highway over the field to the house, for himself and his 
servants [with vehicles, or on foot] at all times of the year. 

3. On the day of 19 , defendant wrong- 

fully obstructed the said waj r , so that the plaintiff could not 
pass [with vehicles, or on foot, or in any manner] along the 
way [and has ever since wrongfully obstructed the same] . 

4. (State special damage , if any.) 

[-4* in paras . 4 and 5 of Form No. 1 , and Relief claimed .] 


No. 26. 

Obstructing a Highway. 

(Title.) 

1. The defendant wrongfully dug a trench and heaped 
up earth and stones in the public highway leading from 
to so as to obstruct it. 

2. Thereby 
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2. Thereby the plaintiff, while lawfully passing* along- 
the said highway, fell over the said earth and stones [or* 
into the said trench] and broke his arm, and suffered great 
pain, and was prevented from attending to his business for* 
a long time, and incurred expense for medical attendance. 

[As in paras. 4 and 5 of Form No. 1 , and Relief claimed .] 


No. 27. 

Diverting a Water-course. 

(: Title .) 

A. B. 9 the above-named plaintiff, states as follows: — 

1. The plaintiff is, and at the time hereinafter mentioned 
was, possessed of a mill situated on a [stream] known as the 

, in the village of , district of 

2. By reason of such possession the plaintiff was entitled^ 
to the flow of the stream for working the mill. 

3. On the day of 19 , the defendant, by cut- 

ting the bank of the stream, wrongfully diverted the water 
thereof, so that less water ran into the plaintiff’s mill. 

4. By reason thereof the plaintiff has been unable to 

giind more than sacks per day, whereas, before the 

said diversion of water, he was able to -grind sacks per 

day. 

ZAs in paras . 4 and 5 of Form No. 1 9 and Relief claimed 


No. 28. 

Obstructing a Bight to use Water eor Irrigation 

(Title.) 

A. B. 9 the above-named plaintiff, states as follows: — 

1. Plaintiff is, and was at the time hereinafter men- 
tioned, possessed of certain lands situate, etc., and entitled 
to take and use a portion of the water bf a certain stream* 
for irrigating the said lands. 

2. On the day of ^ 19 , the defendant pre — 

vented the plaintiff from taking and using the said portion** 
of the said water as aforesaid, by wrongfully obstructing 
and diverting the said stream. 

[ As in paras . 4 and 5 of Form No. 1 9 and Relief claimedS\ ‘ 

No. 29. 
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No. 29. 

Injuries caused by Negligence on a Railroad. 


(Title.) 

A. B. 9 the above-named plaintiff, states as follows: — 

1. On the day of 19 , the defendants 

were common carriers of passengers by railway between 

and 

2. On that day the plaintiff was a passenger in one of the 
carriages of the defendants on the said railway. 

3. While he was such passenger, at ^ [ or near the 

-station of or Detween the stations of 

sind ], a collision occurred on the said railway 

-caused by the negligence and unskilfulness of the defendants’ 
servants, whereby the plaintiff was much injured [having 
'his leg broken, his head cut, etc., and state the special 
damage , if any , as~], and incurred expense for medical 
attendance, and is permanently disabled from carrying on 
his former business as [a salesman]. 

[As in paras. 4 and 5 of Form No. 1 , and Relief claimed .] 

[Or thus : — 2. On that day the defendants by their ser- 
vants so negligently and unskilfully drove and managed an 
^engine and a train of carriages attached thereto upon and 
along the defendants’ railway which the plaintiff was then 
lawfully crossing, that the said engine and train were driven 
*and struck against the plaintiff, whereby, etc., as in 
t para. 3.] 


No. 30. 

Injuries caused by Negligent Driving. 

(Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. The plaintiff is a shoemaker, carrying on business at 

. The defendant is a merchant of 

2. On the day of 19 , the plaintiff was 

walking southward along Chowringhee, in the Oity of 
^Calcutta, at about 3 o’clock in the afternoon. He was obliged 
to cross Middleton Street, which is a street running into 
Chowringhee at right angles. While he was crossing this 
street, and just before he could reach the foot-pavement on 
the further side thereof, a carriage of the defendant’s drawn 
"by two horses under the cJbaige and control of the 

defendant’s 
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•defendant’s servants, was negligently, suddenly and without 
any warning turned at a rapid and dangerous pace out of 
Middleton Street into Chowringhee. The pole of the 
cairiage struck the plaintiff and knocked him down, and he 
was much trampled by the horses. 

3. By the blow and fall « and trampling the plaintiff’s 
left arnf was broken and he was bruised and injured on the 
side and back, as well as internally, and in consequence 
thereof the plaintiff was for four months ill and in suffering, 
and unable to attend to his business, and incurred heavy 
medical and other expenses, and sustained great loss of 
business and profits. 

[As in paras . 4 and 5 of Form N o. 2, and Relief claimed .] 


No. 31. 

For malicious Prosecution. 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. On the day of 19 * , the de- 

fendant obtained a warrant of arrest from 

fa Magistrate of the 

said city, or as the case may Ae] on a charge of 

, and the plaintiff was arrested thereon, and 
imprisoned for [days, or hours, 

and gave bail in the sum of rupees to 

.obtain his release]. 

2. In so doing the defendant acted maliciously and 
-without reasonable or probable cause. 

3. On the day 19 , the 

Magistiate dismissed the complaint of the defendant and 

3 acquitted the plaintiff. 

4. Many persons, whose names are unknown to the 
plaintiff, hearing of the arrest, and supposing the plaintiff 
to be a criminal, have ceased to do business with him; or 
in consequence of the said arrest, the plaintiff lost his situa- 
tion as clerk to one E. F.; or in consequence the plaintiff 
suffered pain of body and mind, and was prevented from 
transacting his business, and was injured in his credit, and 
incurred expense in obtaining his release from the said 
imprisonment and in defending himself against the said 

^complaint. 

[As in paras . 4 and 5 of Form No. 2, and Relief claimed. 

No. 32. 
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No. 32. 

Moveables wrongfully detained. 

{Title.) 

A. B., the above-named plaintiff, states as follows; — 

1. On the day of 19 , plaintiff 

owned [or state facts showing a right to the possession] the* 
goods mentioned in the schedule hereto annexed [or de- 
scribe the goods], the estimated value of which is 
rupees. 

2. From that day until the commencement of this suit 
the defendant has detained the same from the plaintiff. 

3. Before the commencement of the suit, to wit, on the 

day of 19 , the plaintiff demanded 

the same from the defendant, but he refused to deliver them. 

lAs in paras . 4 and 5 of Form No. 1 .] 

6. The plaintiff claims — 

(1) delivery of the said goods, or rupees* 

in case delivery cannot be had; 

(2) . rupees compensation for the detention 

thereof. 


The Schedule. 


No. 33. 

Against a fraudulent Purchaser and his Transferee 

with Notice. 

{Title.) 

A. B. 9 the above-named plaintiff, states as follows: — 

1. On the day of 19 , the defen- 

dant C. D., for the purpose of inducing the plaintiff to sell 
him certain goods, represented to the plaintiff that fhe was 
solvent, and worth rupees over all his liabilities]. 

2. The plaintiff was hereby induced to sell and deliver to 

C. D . [one hundred boxes of tea], the estimated value of 
which is rupees. 

3. The said representations were false, and were tk*n 
known by C. D. to be so [or at the time of making the said 
representations, C . D. was insolvent, and knew himself to 
be so]. 
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4. C . 19. afterwards transferred the said goods to the 
defendant E . i?\ without consideration [or who had notice of 
the falsity of the representation]. 

[As in, paras . 4 and, 5 of Form, No. 1.] 

7. The plaintiff claims — 

(1) delivery of the said goods, or rupees, 

in case delivery cannot be had; 

(2) rupees compensation for the detention 
thereof. 


No. 34. 

Rescission of a Contract on the Ground of Mistake. 

(Title.) 

A . 2?., the above-named plaintiff, states as follows: — 

1. On the day of 19 , 

the defendant represented to the plaintiff that a ceitain 
piece of ground Delonging to the defendant, situated at 

, contained [ten bighas]. 

2. The plaintiff was thereby induced to purchase the 

same at the price of rupees in the belief that 

the said representation was true, and signed an agreement, 
of which the original is hereto annexed. But the land has 
not been transferred to him. 

3. On the day of 19 , the plaintiff paid 

the defendant rupees as part of the purcnase-money. 

4. That the said piece of ground contained in fact onlv 
[five bighas]. 

[lU in paras . 4 and 5 of Form No. l.~\ 

7. The plaintiff claims — 

(1) rupees, with interest from the 

day of 19 ; 

(2) that the said agreement be delivered up and can- 

celled. 


No. 35. 

An Injunction Restraining Waste. 

(Title.) 

A. B., the above-named plaintiff, states as follows.- - 
1. The plaintiff is the absolute owner of [describe ike 
property ] . 

2. The 
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2. The defendant is in possession of the same under a 
lease from the plaintiff. 

3. The defendant has [cut down a number of valuable 
trees, and threatens to cut down many more for the puipose 
of sale] without the consent of the plaintiff. 

[As in paras. 4 and 5 of Form No. J?.] 

6. The plaintiff claims that the defendant be restrained 
by inj un ction from committing or peimitting any further 
Waste on the said premises. 

[ Pecuniary compensation may also be claimed .] 


M o. 36. 

Injunction Restraining Nuisance. 

{Title.) 

A. B.j the above-named plaintiff, states as follows: — 

X. Plaintiff is, and at all the times hereinafter mentioned 
wa*> the absolute owner of [the house No. 

Street, Calcutta.] 

2. The defendant is, and at all the said times was, the ab- 
solute owner of [a plot of ground in the same street ]. 

3. On the day of 19 , the defendant 

erected upon his said plot a slaughter-house, and still main- 
tains the same; and from that day until the present time 
has continually caused cattle to be brought and killed there 
[and has caused the blood and offal to be thrown into the 
street opposite the said house of the plaintiff]. 

[4, In consequence the plaintiff has been compelled to 
abandon the said house, and has been unable to rent the 
«ame.] 

[ As in paras. 4 and 5 of Form No. 1 .] 

T. The plaintiff claims that the defendant be restrained 
by injunction from committing or permitting any further 
nuisance. 


No. 37. 

Public Nuisance. 

C Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. The defendant has wrongly heaped up earth and 
stones on a public road known as Street at so 

as 
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^ to obstruct the passage of the public along the same and 
threatens and intends, unless restrained from so doing, to 
continue and repeat the said wrongful act. 

2. The plaintiff has obtained the consent in writing of 
the Advocate Geneial [or of the Collector or other officer 
appointed in this behalf] to the institution of this suit. 

[As m pa] as. 4 avd 5 of Form No. 1S\ 

5. The plaintiff claims — 

(1) a declaration that the defendant is not entitled 

to obstruct the passage of the public along the 
said public road : 

[2) an injunction restraining the defendant from ob- 

structing the passage of the public along the 
said public road and directing the defendant 
to remove the earth and stones wrongfully 
heaped up as aforesaid. 


No. 38. 

INJUNCTION AGAINST THE DIVERSION OE A WATER-COURSE. 

c Title.) 

A . B., the above-named plaintiff, states as follows x — 

lAs in Form No. 27.] 

The plaintiff claims that the defendant be restrained by 
injunction from diverting the water as aforesaid. 


No. 39. 

Restoration oe moveable Property threatened with de- 
struction, and eor an Injunction. 

(Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. Plaintiff is, and at all times hereinafter mentioned 
was, the owner of [a portrait of his grand-father which was 
executed by an eminent painter], and of which no duplicate 
exists [or state any facts showing that the property is of a 
kind that cannot be related by money*] . 

2. On 
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2. On tie day of 19 t 

he deposited the same for safe-keeping with the defendant. 

3. On the day of 19 , he 

demanded the same from the defendant and offered to pay 
all reasonable charges for the storage of the same. 

4. The defendant refuses to deliver the same to the 
plaintiff and threatens to conceal, dispose of, cut or injure 
the same if required to deliver it up. 

5. No pecuniary compensation would be an adequate 
compensation to the plaintiff for the loss of the [painting.]* 

| [As in paras. 4 and 5 of Form No. 7.] 

8. The plaintiff claims — 

(1) that the defendant be restrained by injunction 

from disposing of, injuring or concealing the 
said [painting] ; 

(2) that he be compelled to deliver the same to the 

plaintiff. 


No. 40. 

Intebpeeadeb. 

(Title.) 

A. B. y the above-named plaintiff, states as follows: — 

1. Before the date of the claims hereinafter mentioned 1 
C. H . deposited with the plaintiff [describe the property ] 
for [safe-keeping]. 

2. The defendant C . D. claims the same [under an 
alleged assignment thereof to him from G. H .]. 

3. The defendant E. F . also claims the same [ un der an 
order of G . H. transferring the same to him]. 

4. The plaintiff is ignorant of the respective rights of 

the defendants. • 

5. He has no claim upon the said property other than 
for charges and costs, and is ready and willing to deliver it 
to such persons as the Court shall direct. 

6. The suit is not brought by collusion with either of the 
defendants. 

[As in paras . 4 and 5 of Form No. 

9. The plaintiff claims — 

(1) that the defendants be restrained, by injunction, 
from taking any proceedings against the plain- 
tiff in relation thereto ; 

(2) that 
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(2) that they he required to interplead together con- 
cerning their claims to the said property ; 

[(3) that some person he authorized to receive the 
said property pending such litigation;] 

(4) that upon delivering the same to such [person]} 
the plaintiff he discharged from all liability 
to either of the defendants in relation thereto. 


ITo. 41. 

Administration by Creditor on behalf of himself •and 

ALL OTHER CREDITORS. 

(Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. E . F., late of , wab at the time of his death, 

nnd his estate still is, indebted to the plaintiff in the sum of 

Inhere insert nature of debt and securzty , if any]. 

2. E . F. died on or about the day of 

By his last will, dated the day of , 

he appointed C . D. his executor [or devised his state in trust, 
etc., or died intestate, as the case may be ]. 

3. The will was proved by C . Z>. [or letters of ad- 
ministration were granted, etc.]. 

4. The defendant has possessed himself of the moveable 
[and immoveable, or the proceeds of the immoveable] pro- 
perty of E . F ., and has not paid the plaintiff his debt. 

[As in paras. 4 and 5 of Form No. If] 

7. The plaintiff claims that an account may be taken of 
-the moveable [and immoveable] property of E . F deceas- 
ed, and that the same may be administered under the decree 
-of the Court. 


INTo, 43. 

Administration by Specific Legatee. 

(Title.) 

[Alter Form No. 41 thus ] — 

[Omit paragraph 1 and commence paragraph 2] E. F., 
late of , died on or about the day cS 

. By his last will, dated the day of 

he appointed C. D. his executor, and bequeathed to the 
’plaintiff [here state the specific legacy ]. 

For 
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For paragraph, 4 substitute — 

Tlie defendant is in possession of the moveable property 
*>f E . F ., and, amongst other things, of the said [here name 
he subject of the specific bequest]. 

For the commencement of paragraph 7 substitute — 

The plaintiff claims that the defendant may be ordered 
of E . F ., and, amongst other things, of the said [here name 
the subject of the specific bequest ]. 


No. 43. 

ADMINI STRATTON BY PECUNIARY LEGATEE. 

(Title.) 

I Alter Form No. 41 thus '] — 

[Omit paragraph 1 and substitute for pai agraph 2] E . 

F late of , died on or about the day of 

. By his last will, dated the day of 

he appointed C. D . his executor, and be- 
queathed to the plaintiff a legacy of rupees. 

In paragraph 4 substitute “ legacy ” for “ debt 99 . 

Another form. 

(Title.) 

E. F.y the above-named plaintiff, states as follows : — 

1 . A. B. of K. in the died on the day of 

. By his last will, dated the day of , 

he appointed the defendant and M . N. [who died in the 
testator’s lifetime] his executors, and bequeathed his pro- 
perty, whether moveable or immoveable, to his executors in 
trust, to pay the rents and income thereof to the plaintiff 
for his life; and after his decease, and in default of hia 
having a son who should attain twenty-one, or a daughter 
who should attain that age or marry, upon tru&t as to his 
immoveable property for the person who would be the tes- 
ter’s heir-at-law, and as to his moveable property for the 
persons who would be the testator’s next-of-kin if he had 
died intestate at the time of the death of the plaintiff, and 
such failure of his issue as aforesaid. 

2. The will was proved by the defendant on the 

day of . The plaintiff has not been married. 

3. The testator was at his death entitled to moveable 
and immoveable property; the defendant entered into the 
receipt of the rents of the immoveable property and got in 

the- 
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tlie moveable property; be bas sold some part of tbe im 
moveable pioperty. 

[ As vn paras . 4 and o of Form No . j ?.] 

6. Tbe plaintiff claims — 

(1) to bave tbe moveable and imino'v eable property oi 
A. B . administered in tbis Court, and for that 
purpose to bave all proper directions given 
and accounts taken; 

(2j such further or other relief as tbe nature of tbe 
„ case may require. 


Iso. 44. 

Execution of Trusts. 

{Title.) 

A. B., tbe above-named plaintiff, states as follows: — - 

1. He is one of tbe trustees under an instrument of 

settlement bearing date on or about tbe day of 

made upon tbe marriage of E. F. and G. H., tbe father and 
mother of tbe defendant [ or an instrument of transfer of 
tbe estate and effects of E . F . for tbe benefit of C . Z>-, tbe 
defendant, and tbe other creditors of E . JP 7 .]. 

2. A. B. bas taken upon himself tbe burden of tbe said 
trust, and is in possession of [or of tbe proceeds of] tbe 
moveable and immoveable property transferred by tbe said 
instrument. 

3. G. D. claims to be entitled to a beneficial interest 
under the instrument. 

[As in paras . 4 and 5 of Form No. 1 .] 

6. Tbe plaintiff is desirous to account for all tbe rents 
and profits of tbe said immoveable property [and tbe pro- 
ceeds of tbe sale of tbe said, or of part of tbe said, immove- 
able property, or moveable, or tbe proceeds of tbe sale of, 
or of part of, tbe said moveable property, or tbe profits ac- 
cruing to tbe plaintiff as such trustee in the execution of tbe 
said trust] ; and be prays tbat tbe Court will take tbe ac- 
counts of the said trust, and also tbat tbe whole of the said 
trust estate may be administered in tbe Court for tbe bene- 
fit of C . D. f tbe defendant, and all other persons who may 
be interested in such administration, in tbe presence of 
C . D . and such other persons so interested as tbe Court may 
direct, or tbat C . D. may show good cause to tbe contrary. 

[ N.B . — Where the suit is by a beneficiary , the plaint 
may be modelled , mutatis mutandis, on the plaint by a 
legatee.~\ 

Ho. 46. 
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(Title.) 

A. B. 9 tlie above-named plaintiff, states as follows: — 

1. The plaintiff is mortgagee of lands belonging to the 
defendant. 

2. The following are the particulars of the mortgage : — 
(a) (date) ; 

(&) (names of mortagagor and mortgagee); 

( c ) (ftum secured) ; 

(d) *(rate of interest) ; 

(e) (property subject to mortgage); 

(/) (amount now due) ; 

(g) {jbf the 'plaintiff* s title is derivative, state shortly 
the transfers or devolution under which he 
claims ). 

(If the plaintiff is mortgagee in possession , add) 

3. The plaintiff took possession -of the mortgaged pro- 
perty on the day of and is ready to ac- 

count as mortgagee in possession from that time. 

[As in paras . 4 and 5 of Form No. 1.] j 
6. The plaintiff claims — 

(1) payment, or in default [sale or] foreclosure [and 

possession] ; 

[Where Order 34, rule 6 , applies .] 

(2) in case the proceeds of the sale are found to be 

insufficient to pay; the amount due to the plain- 
tiff, then that liberty be reserved to the plain- 
tiff to apply for a decree for the balance. 


No. 46. 

Redemption. 

(Title.) 

A. B. 9 the above-named plaintiff, states as follows: — 

I. The plaintiff is mortgagor of lands of which the de- 
fendant is mortgagee. 

S'- The following are the particulars of the mortgage : — 
(a) (date); 

(5) (names of mortgagor and mortgagee) ; 

\c) (sum secured) ; 

(<Z) (rate of interest) ; 

(e) (property subject to mortgage); 

(if 
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GO {if the 'plaintiffs title is derivative , state shortly 
the transfers or devolution under which he 
claims) . 

(If the defendant is mortgagee in possession , add ) 

3. Tlie defendant lias taken possession [or lias received 
•the rents] of tie mortgaged property. 

lAs in paras . 4 and 5 of Form No . 2.] 

6. Tie plaintiff claims to redeem tie said property and 
to iave tie same reconveyed to iim [and to iave possession 
thereof]. 


No. 47. 

Specific Performance (No. 1). 

(Title.) 

A. B., tie above-named plaintiff, states as follows: — 

1. By an agreement dated tie day of 

and signed by tie defendant, ie contracted to buy 
of [or sell to] tie plaintiff certain immoveable properly 
therein described and referred to, for tie sum of 
rupees. 

2. The plaintiff has applied to tie defendant specifically 
to perform tie agreement on iis part, but tie defendant has 
not done so. 

3. Tie plaintiff has been and still is ready and willing 
specifically to perform tie agreement on iis part of which 
tie defendant has had notice. 

[As in paras . 4 and 5 of Form No. 1.] 

6. Tie plaintiff claims that tie Court will order tie 
•defendant specifically to perform tie agreement and to do 
all acts necessary to put tie plaintiff in full possession of 
tie said property [or to accept a transfer and possession of 
tie said property] and to pay tie costs of tie suit. 


No. 48. 

Specific Performance (No. 2). 

(Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the 

plaintiff and defendant entered into an agreement, in -writ- 
ing, and the original document is hereto annexed. 

The 
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The defendant was absolutely entitled to the immoveable* 
property described in the agreement. 

2. On the day of 19 , the 

plaintiff tendered rupees to the defendant, and 

demanded a transfer of the said property by a sufficient 
instrument. 

3. On the day of 19 , the 

plaintiff again demanded such transfer. [Or the defendant 
refused to transfer the same to the plaintiff.] 

4. The defendant has not executed any instrument of 
transfer. 

5. The plaintiff is still ready and willing to pay the 
purchase-money of the said property to the defendant. 

[As vn paras. 4 and 5 of Form No . J.] 

8. The plaintiff claims — 

(1) that the defendant transfers the said property to 

the plaintiff by a sufficient instrument 
[following the terms of the agreement ] ; 

(2) rupees compensation for withholding 
the same. 


No. 49. 

Partnership. 

( Title .) 

A. Z?., the above-named plaintiff, states as follows: — 

1. He and C. D the defendant, have been for 

years [or months] past carrying on business to- 
gether under articles of partnership in writing [or under a 
deed, or under a verbal agreement]. 

2. Several disputes and differences have arisen between 
the plaintiff and defendant as such partners whereby it has 
become impossible to carry on the business in partnership 
with advantage to the partner^. [Or the defendant has 
committed the following breaches of the partnership arti- 
(1) 

( 2 ) 

( 3 ) ] 

[As in paras . 4 and 5 of Form No. l.~\ 

5. The plaintiff claims — 

(1) dissolution of the partnership ; 
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(2) that accounts be taken \ 

(3) that a receiver he appointed. 

(N.B. — In suits for the winding-up of any partnerships 
omit the claim for dissolution ; and instead insert a para- 
graph stating the facts of the partnership having been dis- 
solved.) 


(4) Written Statements. 


General defences. 


The defendant denies that ( set out facts). Denial. 

The defendant does not admit that ( set out facts). 

The defendant admits that but says that 

The defendant denies that he is a partner in the defen- protest; 
dant firm of 

The defendant denies that he made the contract alleged 
or any contract with the plaintiff. 

The defendant denies that he contracted with the plain- 
tiff as alleged or at all. 

The defendant admits assets but not the plaintiff's claim. 

The defendant denies that the plaintiff sold to him the 
goods mentioned in the plaint or any of them. 

The suit is barred by article . or article Limitation, 

of the second schedule to the 1 Indian Limitation Act, 1877. 

The Court has no jurisdiction to hear the suit on the Jurisdiction- 
ground that (set forth the grounds). 

On the day of a diamond ring was 

delivered by the defendant to and accepted by the plaintiff 
in discharge of the alleged cause of action. 

The defendant has been adjudged an insolvent. Insolvency. 

The plaintiff before the institution of the suit was ad- 
judged an insolvent and the right to sue vested in the 
receiver. 


The defendant was a minor at the time of making the Minority, 
alleged contract. 

The defendant as to the whole claim (or as to Rs. Payment into 

part of the money claimed, or as the case may be) has paid coart ' 
into Court Es. and says that this sum is enough 

to satisfy the plaintiff's claim (or the part aforesaid). 

The performance of the promise alleged was remitted on Performance- 
the (date). remitted. 

The 


1 Nee now the Indian Limitation Act, 1908 (IX of 1908) j G-enl. Acts, 
Vol VI. 
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Rescission. The contract was rescinded by agreement between the 
plaintiff and defendant. 

Stes judicata. The plaintiff’s claim is barred by the decree in suit (give 
the reference ). 


Estoppel. 


Ground of 
defence 
•subsequent 
to institution 
of suit 


Tie plaintiff is estopped from denying tie truti of {in- 
sert statement as to which estoppel is claimed ) because {here 
state the facts relied on as creating the estoppel). 

Since tie institution of tie suit, tiat is to say, on tie 
day of {set out facts). 


No. 1. 


Defence in suits foe, Goods sold and delivered. 


1 . 

2 . 

3. 

4 . 

5 . 

6 . 


Tie defendant did not order tie 
Tie goods were not delivered to 
Tie price was not Es. 

[or] 

\ Except as to Es. 


goods. 

the defendant. 


j 


same as 


{ 


1. 

2 . 

3. 


7. Tie defendant [or A. B., tie defendant’s agent] 
satisfied tie claim by payment before suit to tie plaintiff 
[or to C. D., tie plaintiff’s agent] on tie day of 

19 


8. Tie defendant satisfied tie claim by payment after 
suit to tie plaintiff on the day of 19 


No. 2. 

Defence in suits on Bonds. 

1. Tie bond is not tie defendant’s bond. 

2. Tie defendant made payment to tie plaintiff on the 
day according to tie condition of tie bond. 

3. Tie defendant made payment to tie plaintiff after 
the d ay named and before suit of the principal and interest 
mentioned in tie bond. 


No. 3. 

Defence in suits on Guarantees. 

1. The principal satisfied tie claim by payment before 
■suit. 

2. Tie 
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2. The defendant was released by the plaintiff giving 
time to tbe principal debtor in pursuance of a binding agree- 
ment. 


No. 4. 

Defence in ant suit fob debt. 

1. As to Us. 200 of tbe money claimed, tbe defendant i& 
m entitled to set off for goods sold and delivered by tbe defen- 
dant to tbe plaintiff. 

Particulars are as follows : — 

Bs. 

1907, January, 25 th ...... 150 

„ Febmiry, 1st ..... 50 

Total . 200 


2. As to tbe whole {or as to Ps. , part of tbe 

money claimed] tbe defendant made tender before suit of 
Rs. and bas paid tbe same into Court. 


No. 5. 

Defence in suits fob injuries caused by negligent driv- 
ing. 

1. Tbe defendant denies tbat tbe carriage mentioned in 

tbe plaint was tbe defendant’s carriage, and tbat it was 
under tbe charge or control of tbe defendant's servants* 
Tbe carriage belonged to of Street, 

Calcutta, livery stable keepers employed by tbe defendant to* 
supply him with carriages and horses ; and tbe person under 
whose charge and control tbe said carriage was, was the 
servant of the said 

2. Tbe defendant does not admit that tbe said carriage 
was turned out of Middleton Street either negligently, sud- 
denly or without warning, or at a rapid or dangerous pace. 

3. Tbe defendant says tbe plaintiff might and could, by 
tbe exercise of reasonable care and diligence, have seen tbe 
said carriage approaching him, and avoided any collision 
with it. 

4. Tbe defendant does not admit tbe statements* contain- 
ed in tbe third paragraph of tbe plaint. 


No. 6. 
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Depence in ale slits for wrongs. 

1. Denial of the several acts [or matters] complained 
-of. 

No. 7. 

Defence in slits for detention of goods. 

* 1. The goods were not the property of the plaintiff. 

2. The goods were detained for a lien to which the de- 
fendant was entitled. 

Particulars are as follows : — 

1907, May 3rd. To carriage of the goods claimed 
from Delhi to Calcutta : — 

45 mannds at Rs. 2 per maund . . . Rs. 90. 

No. 8. 

Defence in slits for infringement of copyright. 

1. The plaintiff is not the author [assignee, etc.]. 

'2. The hook was not registered. 

-3, The defendant did not infringe. 


No. 9. 

"Defence in slits for infringement of Trade Mare. 

1. The trade mark is not the plaintiff’s. 

"2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 

No. 10. 

Defences in slits relating to nuisances. 

1. The plaintiff’s lights are not ancient [or deny hia 
other alleged descriptive rights]. 

2. The plaintiff’s lights will not he materially interfered 
with hy the defendant’s buildings. 

«66 


3. The 
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3. The defendant denies that lie or his servants pollute 
-the water [or do what is complained of]. 

[If the defendant claims the right by 'prescription or 
otherwise to do what is complained of, he must say so, and 
must state the grounds of the claim, i.e whether by pres- 
cription, grant or whai.~\ 

4. The plaintiff has been guilty of laches of which the 
following are particulars : — 

1870. Plaintiff's mill began to work. 

1871. Plaintiff came into possession. 

1883. Pirst complaint. 

5. As to the plaintiff's claim for damages the defendant 
will rely on the above grounds of defence, and says that the 
acts complained of have not produced any damage to the 
plaintiff. [If other grounds are relied on, they must be 
stated, e.g., limitation as to past damage . ] 


17 o. 11. 

Defence to suit foe. foreclosure. 

1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff (if 
more than one transfer is alleged , say which is denied ). 

3. The suit is barred by article of the second 

schedule to the 1 Indian Limitation Act, 1877. 

4. The following payments have been made, viz . : — 

IK 

(Insert date .) , .... 1,000 

(Insert date .) , .... 500 

5. The plaintiff took possession on the of 

, and has received the rents ever sinr e. 

6. That plaintiff released the debt on the of 

7. The defendant transferred all his interest to A. B. by 
a document, dated 


No. 12. 


Defence to suit for redemption. 

1. The plaintiff's right to redeem is barred by article 
of the second schedule to the Indian Limitation 

Act, 1877. 

2. The 


1 See now the Indian Limitation Act, 1908 (IX of 1908) ; G-enl. Acts, 
Vol. VI. 
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2. Tie plaintiff transferred all interest in tie property to 
A. B. 

3. Tie defendant, by a document dated tie day 

of transferred all lis interest in tie mortgage-debt 

and property comprised in tie mortgage to A. B. 

4. Tie defendant never took possession of tie mort- 
gaged property, or received tie rents tlereof . 

(If the defendant admits possession for a time only , he 
should state the time, and deny possession beyond what he 
admits.) 


Ho. 13. 

Defence to suit for specific performance. 

1. Tie defendant did not enter into tie agreement. 

2. A. B. was not tie agent of tie defendant (if alleged 
by plaintiff). 

3. Tie plaintiff las not performed tie following condi- 
tions — (C onditions ) . 

4. Tie defendant did not — (alleged acts of part perform- 
ance). 

5. Tie plaintiff's title to tie property agreed to be sold 
is not sucl as the defendant is bound to accept by reason of 
tie following matter — (State why). 

6. Tie agreement is uncertain in tie following respects 
— (State them). 

7. (or) The plaintiff las been guilty of delay. 

8. (or) Tie plaintiff las been guilty of fraud (or misre- 
presentation). 

9. (or) Tie agreement is unfair. 

10. (or) Tie agreement was entered into by mistake. 

11. Tie following are particulars of (7), (8), (9), (10) (or 
as the case may be). 

12. Tie agreement was rescinded under Conditions of 
Sale, Ho. 11 (or by mutual agreement). 

(In cases where damages are claimed and the defendant 
disputes his liability to damages , he must deny the agree- 
ment or the alleged breaches , or show whatever other ground 
of defence he intends to rely on, e.g., the Indian 1/Lmita- 
tion Act , accord and satisfaction , release , fraud, etc.) 


Ho. 14. 

Defence in Administration suit by Pecuniary Legatee. 

1. A. B/s will contained a charge of debts; he died in- 
solvent ; he was entitled at lis death to some immoveable * 

property 


268 



1908 .] 


Civil Procedure . 


property which the defendant sold and which prodaced ib- 
net sum of Its. , and the testator had some moveable 

property which the defendant got m, and which producer 
the net sum of Us. 

2. The defendant applied the whole of the said sum^ and 

the sum of Its. which the defendant received 

from rents of the immoveable property in the payment or 
the funeral and testamentary expenses and some of the 
debts of the testator. 

3. The defendant made up his accounts and sent a copy 

thereof to the plaintiff on the day of 

19 , and offered the plaintiff free access to "the vouchers to 

verify such accounts, but he declined to avail himself of xhe 
defendant’s offer. 

4. The defendant subm ts that the plaintiff ought to pa~ 
the costs of this suit. 


15. 

Probate of tol in solemn form. 

1. The said will and codicil of the deceased were not 
duly executed according to the provisions of the 1 Indian 
Succession Act, 1865 [or of the 2 Hindu Wills Act, 1870]. 

2. The deceased at the time the said will and codicil 
respectively purport to have been executed, was not of sound 
mind, memory and understanding. 

3. The execution of the said will and codicil was ob- 
tained by the undue influence of the plaintiff [and others 
acting with him whose names are at present unknown to 
the defendant]. 

4. The execution of the said will and codicil was obtain- 
ed by the fraud of the plaintiff, such fraud so far as is with- 
in the -defendant’s present knowledge, being [state the na- 
ture of the frauds . 

5. The deceased at the time of the execution of the said 
will and codicil did not know and approve of the contents 
thereof [or of the contents of the residuary clause in the 
said will, as the case may be']. 

6. The deceased made his true last will, dated the 1st 
January, 1873, and thereby appointed the defendant sole 
executor thereof. 

The 


Gen! Acts, VoPT' 
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The defendant claims — 

(1) that the Court will pronounce against the said 

will and codicil propounded by the plaintiff : 

(2) that the Court will decree probate of the will of 

the deceased, dated the 1st January, 1873, in 
solemn form of law. 


No. 16. 

Particulars. (O. 6, r. 5.) 

( Title of suit.) 

The following are the particulars of ( here state the mat- 

Paiticulars * eri res P ect °t which particulars 

have been ordered) delivered pursuant 
to the order of the of 

(K ere set out the particulars ordered in paragraphs if neces- 
sary.) 
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APPENDIX B. 


PROCESS. 
No. 1. 


Summons eor disposal op suit. (Ou 5, rr. 1, 5.) 


'To 


(Title.) 


[Name , description and place of residence .] 
Wheeeas 


lias instituted a suit against you for 

you are hereby summoned to appear in tliis Court in person 
or by a pleader duly instructed, and able to answer all 
material questions relating to the suit, or who stall be ac- 
companied by some person able to answer all sucb questions, 
on the day of 19 , at 

o’clock in the noon, to answer the 

<■ lairn ; and as tlie day fixed for your appearance is appointed 
tor tbe final disposal of tbe suit, you must be prepared to 
produce on ttat day all tbe witnesses upon whose evidence 
and all the documents upon which you intend to rely in 
support of your defence. • 

Take notice that, in default of your appearance on the 
day before mentioned, the suit will be heard and determin- 
ed in your absence. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge . 

Notice. — 1. Should you apprehend your witnesses will no* 
attend of their own accord, you can have a 
summons from this Court to compel the 
attendance of any witness, and the pro- 
duction of any document that you have a 
right to call upon the witness to produce, 
on applying to the Court and on deposit 
ing the necessary expenses. 

2. If you admit the claim, you should t>ay the 
money into Court together with the costs 
of the suit, to avoid execution of the de- 
cree, which mav be against youx person op 
property, or both* 

No. 2* 
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No. 2. 


Summons fob Settlement or Issues. (O. 5, n\ 1, 5.) 


( Tztle .) 

To 

[Name, desc? iption and place of residence 
Wheee\s 

has instituted a suit against you for 

you are hereby summoned to appear in this Court in person, 
or by a pleader duly instiucted, and able to answer all 
material questions i elating to the suit, or who shall be ac- 
companied by some person able to answer all such questions, 
on the day of 19 , 

at o’clock in the noon, to answer the 

claim; and you are directed to produce on that day all the- 
documents upon which you intend to rely in support of your 
defence. 

Take notice that, in default of your appearance on the 
day before mentioned, the suit will be heard and determin- 
ed in your absence. 

Given under my hand and the seal of the Couit, this 
day of 19 


Judge . 

Notice . — 1. Should you apprehend your witnesses will not 
attend of their own accord, you can have 
a summons from this Court to compel the 
attendance of any witness, and the pro- 
duction of any document that you have a 
right to call on the witness to produce, on 
applying to the Court and on depositing 
the necessary expenses. 

S£„ If you admit the claim, you should pay the 
money into Court together with the costs 
of the suit, to avoid execution of the 
decree, which may be against your person 
or property, or both. 


No. 3. 

Summons to appear in person. (O. 5, r. 3.) 
(Title.) 



description and place of residence 

HER,EAS^^ 

has instituted a suit against you for 

you are hereby summoned to appear in t^iar^ourt in person 


&T2 
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on ihe day of 19 9 

at o'clock in the noon, 

’to answer the claim; and you are directed to produce on 
that day all the documents upon which you intend to rely 
in support of your defence. 

Take notice that, in default of your appearance on the 
day befoie mentioned, the suit will be heard and determined 
in your absence. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge . 


Ko. 4. 


Summons in Summary suit on Negotiable Instrument. 

(O. 37, r. 2.) 

(Title.) 

To 


[Name, description and place of residence .] 

Whereas has instituted a suit against you 

under Order XXXVII of the Code of Civil Procedure, 1908, 
foi Rs. , balance of principal and interest due to 

him as the of a of which a 

copy is hereto annexed, you are hereby summoned 
to obtain leave from the Court within ten days 
from the seivice hereof to appear and defend the suit, and 
within such time to cause an appearance to be entered for 
you. In default whereof the plaintiff will be entitled at 
any time after the expiration of such ten days to obtain a 
decree for any sum not exceeding the sum of Its. 
and the sum of Its. for costs. 

Leave to appear may be obtained on an application to 
the Court supported by affidavit or declaration showing that 
there is a defence to the suit on the merits, or that it Jjb 
reasonable that you should be allowed to appear in the suit. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge . 


Ho. 5. 
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Notice to Person who, the Court considers, shotted be 
ADDED AS Co-PBAINTIIT. (O. 1, 1 . 10,) 


To 


(Tttle.) 


[Name, descr%pt%on and place of residence . ] 


Whereas lias instituted tlie above 

suit against for 

and, whereas it appears necessary that you should be added 
as a plaintiff in the said suit m order "to enable the Court 
effectually and completely to adjudicate upon and settle all 
the questions involved : 

Take notice that you should on or before the day 

of 19 signify to this Court whether you 

consent to be so added. 

Given under my ha*nd and the seal of the Couit, thi^ 
day of 19 . 


No. 6. 

Summons to begad representative of a deceased 
Defendant (O. 22 , r. 4.) 

(Title.) 

To 


^ "W here as the plaintiff instituted a suit in 

this Court on the day of 19 . 

against the defendant who has since 

deceased, and whereas the said plaintiff has made an appli- 
cation to this Court alleging that you are the legal repre- 
sentative of the said , deceased, and desiring 

that you be made the defendant in his stead : 

You are hereby summoned to attend in this Court on the 
day of 19 at a.m. to 

defend the said suit and, in default of your appearance on 
the day specified, the said suit will be heard and determined 
in your absence. 

Gtven under my hand and the seal of the Court this- 
day of 19 . 
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Order ror Transmission or Summons ror Service in tee 
Jurisdiction or another Court. (O. 5, r. 21.) 


( Tztle .) 

Whereas it is stated tliat 


defendant 

witness 


in the above suit is at present resid- 


ing in : It is ordered 

that a summons returnable on the day of 

19 , be forwarded to the Court of 

for service on the said with a duplicate of this 

proceeding. 


The court-fee of chargeable in respect to the 

summons has been realized in this Court in stamps. 

Dated 19 


Judge . 


No. 8. 


Order tor Transmission or Summons to be seeyed on 4 
Prisoner. (O. 5, r. 24.; 


To 


(Title.) 


The Superintendent of the Jail at 
Under the provisions of Order V, rule 24, of the Code of 
Civil Procedure, 1908, a summons in duplicate is herewith 
forwarded for service on the defendant who if 

a prisoner in jail. You are requested to cause a 
copy of the said summons to be served upon the said defen 
dant and to return the original to this Court signed by the 
said defendant, with a statement of service endorsed thereon 
by you. 


Judge . 


No. 9. 


Order for Transmission of Summons to be served on a 
Public Servant or Soldier. (O. 5, rr. 27, 28.) 


To 


(Title.) 


Under the provisions of Order Y, rule 27 (or 28, as thr 
case <inay be), of the Code of Civil Procedure, 1908, a sum- 
mons 
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522021 s in duplicate is herewith forwarded for service on the 
aefendant who is stated to he serving under you. 

Tou are requested to cause a copy of the said summons to be 
-erved upon the said defendant and to return the original 
ro this Court signed by the said defendant, with a statement 
or service endorsed thereon by you. 


Judge . 


No. 10. 


To accompany Eetubns op Summons op another Coubt. 

(O. 5, r. 23.) 

(Tttle.) 

Read pioceeding fiom the f 01 warding 

for service on 

in Suit No. of 19 of that 

Court. 

Eead Serving Officers endorsement stating that the 

and proof of the above having been duly taken by me 
on the oath of and 

it is ordered that the be 

leturned to the with 

a copy of this proceeding. 


Judge . 

Note — This form will be applicable to process other than summons, 
the service of which may have to be effected in the same manner. 


Nvo. 11. 

Affidavit of Pb.ocess-seb.veb to accompany betubn of a 
Summons ob Notice. (O. 5, r. 18.) 

(Title.) 

The Affidavit of son of 

J make oath 

affirm 

and say as follows: — 

(1) I am a process-server of this Court. 

(2) On the day of 19 I received a 

issued by the Court of 

in Suit No. 

of 19 in the said Court, dated the day of 
19 for service on 
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(3) The said -was at the 

tune personally known to me, and I served the said 
on ^ on the day of 

19 at about o’clock in tbe noon at 

by tendering a copy thereof to and re- 
qniring signatme to the original ^ 

(a) 

(&) 

(a) Here state whether the person served signed or refused to «ugn the 
.process, and in whose presence. 

(b) Signature of process-server. 


or. 


((3) Tbe said 


not being personally known to me 
accompanied me to 
and pointed out to me a pei^on whom 
be stated to be tbe said 

, and I served the said - on 

on tbe day of 

19 , at about o’clock in tbe noon at by 

tendering a copy thereof to and requiring signature 
-to tbe original . 

(a) 

(*0 


(а) Here state whether the person served signed or refused to sign the 
process and m whose presence. 

(б) Signature of process-server. 


or, 

{ 3 ) Tbe said and tbe bouse in which be ordi- 

narily resides being personally known to me, I went to tbe 
said bouse, in and there on tbe 

day of 19 , at about o’clock in tbe 

noon, I did not find tbe said 

(a) 

V>) 

(a) Enter fully and exactly the manner in which the process was 
served, with special reference to Order 5, rules 15 and 17. 

{ b ) Signature of process-server. 

or, 

(3) One accompanied me to and 

*$here pointed out to me which be said was tbe bouse 

in 
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in which. ordinarily resides. I did not find the said 

there. 

(a) 

(J>) 

(a) En^er fully and exactly the manner in which the process was- 
served, with special reference to Order 5 , rules 15 and 17. 

(&) Signature of process-server. 

OI, 

If substituted service has been ordered, state fully and 
exactly the manner in which the summons was served with 
special reference to the terms of the order for substituted 
service . 

k 7 *ke sa i<* before me this- 

day of 19 

Empowered under section 139 of the 
Code of Civil Procedure, 1908, to 
administer the oath to deponents . 


No. 12. 


[Notice to Dependant. (0. 9, r. 6.) 


To 


(Title.) 


(Name, description and place of residence.) 

Whereas this day was fixed for the hearing of the above 
suit and a summons was issued to you and the plaintiff has 
appeared in this Court and you did not so appear, but from 
the return of the Nazir it has been proved to the satisfaction 
of the Court that the said summons was served on you but 
not in sufficient time to enable you to appear and answer 
on the day fixed in the said summons; 

Notice is hereby given to you that the hearing of the suit 
is adjourned this day and that the day of 19 is 

now fixed for the hearing of the same; in default of your 
appearance on the day last mentioned the suit will be heard 
and determined in your absence. 

Given under my hand and the seal of the Court, this* 
day of 19 . 


I udge. 

No. 1& 
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No . 13. 


Summons to Witness. (O. 16, rr, 1, 5.) 


To 


{Title.) 


Whereas your attendance is required to 
on behalf of the in the above suit, 

you are hereby required [personally] to appear before this- 
Court on the day of * 19 , 

at o’clock in the forenoon, and to bring with you 

[or to send to this Court]. 

A sum of Rs. , being your travelling and othei 

expenses and subsistence allowance for one day, is herewith 
sent. If you fail to comply with this order without lawful 
excuse, you will be subject to the consequences of non- 
attendance laid down in rule 12 of Order X VI of the Code 
of Civil Procedure, 1908. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge. 

Notice. — (1) If you are summoned only to produce a 
document and not to give evidence, you 
shall be deemed to have complied with 
the summons if you cause such document 
to be produced in this Court on the day 
and hour aforesaid. 

(2) If you are detained beyond the day afore- 
said, a sum of Rs. will be 

tendered to you for % each day’s attendance 
beyond the day specified. 


No. 14. 

Proclamation requiring attendance oe Witness. 

(O. 16, r. 10.) 

{Title.) 

To 

Whereas it appears fron* the examination on oath of the 
serving officer that the summons could not be served upon 
the witness in the manner prescribed by law : and whereas it" 
appears that the evidence of the witness is material, and he 
absconds and keeps out of the way for the purpose of evading- 
the service of the summons: This proclamation is there- 
fore 
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fore, under rule 10 of Order XVI of tlie Code of Civil 
Procedure, 1908, issued requiiing tlie attendance of the 
witness in this Court on the day of 19 

at o’clock in the forenoon and from day to day 

until he shall have leave to depart ; and if the witness fails 
to attend on the day and hour afoiesaid he will he dealt with 
according to law. 

Given* under my hand and the seal of the Court, this 
day of 19 


Judge . 


No. 15. 


Proclamation requiring attendance of Witness. 
(O. 16, r. 10.) 


To 


{Title.) 


Whereas it appears from the examination on oath of 
the serving officer that the summons has been duly served 
upon the witness, and whereas it appears that the evidence 
of the witness is material and he has failed to attend in 
compliance with such summons : This proclamation is 
therefore, under rule 10 of Ordei XVI of the Code of Civil 
Procedure, 1908, issued, requiring the attendance of the 
witness in this Court on the day of 19 

at o’clock in the forenoon, and from day to day 

until he shall have leave to depart ; and if the witness fails 
to attend on the day and hour aforesaid he will be dealt 
with according to law. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge . 


No. 16. 

Warrant of Attachment of Property of Witness. 

(O. 16, r. 10.) 

(T%tleJ) 

To 

The Bailiff of the Court. 

Whereas the witness 
cited by 

has not, after the expiration of the period limited in the pro- 
clamation issued for his attendance, appeared in Court; 

You 
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You are hereby directed to bold under attachment 
property belonging to the '-aid witness to the value of 

and to submit a letum. accompanied with an inven- 
tory theieof, within days. 

Given under my hand and the seal of the Couzt, this 
day o t 19 

Judge . 


K“o. 17. 


Warrant or Arrest or Witness. (O. 16, i. 10.) 


To 


(Title.) 


The Bailiff of the Couit. 


Whereas has been duly served with a 

summons but has failed to attend [absconds and keeps out 
of the way for the purpose of avoiding service of a sum- 
mons] ; You are hereby ordered to arrest and bring the said 
before the Court. 

You are further ordered to return this warrant on or 
before the day of 19 with an 

endorsement# certifying the day on and the manner in which 
it has been executed, or the reason why it has not been 
executed. 

Given under my hand and the seal of the Couit, this- 
day of 19 


J udge . 


No. 18. 

Warrant or Committal. (0. 16, r. 18.) 

{Title.) 

To 

The Officer in charge of the Jail at 
Whereas the plaintiff (or defendant) in the above-named 
suit has made application to this Court that security be 
taken for the appearance of to give 

evidence {or to produce a document), on the 
day of 19 ; and whereas the Court has 

called upon the said to furnish such security, 

which he has failed to do ; This is to require you to receive 

the 
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ithe said into your custody in tlie civil prison 

.and to produce him before this Court at 

on the said day and on such other day or days as may be 
hereafter ordered. 

i G iven under my hand and the seal of the Court, this 
day of 19 


Judge . 


No. 19. 


Warrant of Committal. (O. 16, r. 18.) 


(T^Ze.) 


To 

The Officer in charge of the Jail at 
Whereas , whose attendance is 

required before this Court in the above-named case to give 
-evidence {or to pioduce a document), ha& been aiie-ted and 
brought before the Court in custody; and whereas owing 
to the absence of the plaintiff {or defendant), the said 

cannot give such evidence {or produce such 
document); and whereas the Couit has called upon the said 
to give security for his appearance on the 
day of 19 , at 

which he has failed to do; This is to 
lequire you to receive the said into your 

custody in the civil prison and to produce him before this 
Court at on the day of 

19 . 

Given under my hand and the seal of the Court, this 
day of 19 


Judge . 
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APPENDIX O. 

DISCOVERY, INSPECTION AND ADMISSION . 

No. 1. 

Order for Delivery of Interrogatories. (O. 11, r. 1.) 
In the Court of 

Civil Suit No. of 19 

AS. ... ... ... ... Plaintiff , 

against 

C.D. % E.F. and G. II* ... ... Defendants . 

XJpon hearing and upon reading the affida- 
vit of filed the day of 19 ; 

It is ordered that the be at liberty to deliver to 

the interrogatories in writing, and that the said 

do answer the interrogatories as prescribed by 
Order XI, rule 8, and that the costs of this application be 

No. 2. 

Interrogatories . (O. 11, r. 4.) 

( Title as in No. 1 9 supra.) 

Interrogatories on behalf of the above-named \ plaintiff 
or defendant C.D.] for the examination of the above-named 
[defendants E. F. and G. H. or plaintiff ]. 

1. Did not, etc. 

2. Has not, etc. 

etc., etc., etc. 

[The defendant E.F . is required to answer the inter- 
rogatories numbered .] 

[The defendant G. H. is required to answer the inter- 
« rogatories numbered .] 


No. 3. 
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No. 3. 

Answer to Interrogatories. (O. 11, r. 9.) 

( Title as in No . 7, supra.) 

The answer of the above-named defendant F V . to the 
interrogatories for his examination by the above-named 
plaintiff. 

In answer to the said interrogatories, I, the above-named 
E . F., make oath and say as follows: — 

1. *1 Enter answers to interrogatories in paragraphs 

2. j numbered consecutively. 

3. I object to answer the interrogatories numbeied 
on the ground that \state grounds of objection ]. 


No. 4. 

Order for affidavit as to Documents. (O. 11, r. 12.) 

( Title as in No . 7, supra.) 

Upon hearing 

It is ordered that the do within days 

from the date of this order, answer on affidavit stating which 
documents are or have been in his possession or power relat- 
ing to the matter m question in this suit, and that the costs 
of this application be 


No. 5. 

Affidavit as to Documents. (O. 11, z. 13.) 

( Title as in No . 7, supra.) 

I, the above-named defendant C. 7?., make oath and say 
as follows : — 

1. I have in my possession or power the documents 
relating to the matters in question in this suit set forth in 
the first and second parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the 
second part of the first schedule hereto f state grounds of 
objection ]. 

3. I have had but have not now, in nrjr possession or 
power the documents relating to the matters in question in 
this suit set forth in the second schedule hereto. 

4. The 
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4. The la^t-mentioned documents were last in my posses- 
sion or power on [state when and what has become of them 
and m whose possession they now aie). 

5. According to the best of my knowledge, information 
and belief I have not now, and never had, in my possession, 
custody or pow r er, or in the possession, custody or power of 
my pleader or agent, or in the possession, custody or power 
of any other peison on my behalf, any account, book of 
account, voucher, receipt, letter, memorandum, paper or 
wiiting, or any copy of or extract from any such document, 
or any other document whatsoever, relating to the matters 
m question in this suit or any of them, or wherein any 
entry has been made relative to such matters or any of 
them, other than and except the documents set forth in the 
said first and second schedules heieto. 


No. 6* 

Order to frobtjce Documents tor Inspections 
(O. 11, r. 14.) 

( Title as in No. 1 9 siipra.) 

Upon healing and upon reading the affi- 
davit of filed the day of 19 : 

It is ordered that the do, at all seasonable times, 

on reasonable notice, produce at , situate at 

, the following* documents, namely, 

' , and that the be at liberty to 

inspect and peruse the documents so produced, and to make 
notes of their contents. In the meantime it is ordered that 
all further proceedings be stayed and that the costs of this 
application be 


No. 7. 

Notice to produce Documents (O. 11, r. 16.) 

(Title as in No. I, supra.) 

Take notice that the [plaintiff or defendant) requires you 
to produce for his inspection the following documents 
referred to in your [plaint or written statement or affidavit 
dated the " day of 19 ] 

[ 'Describe documents required .J 

X. Y. 9 Pleader for the 
To Z., Pleader for the 


No. 8. 
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Notice to inspect Documents. (O. 11, r. 17.) 

( Title as in No . 1, supra.) 

Tate notice that you can inspect tlie documents men- 
tioned in your notice of the day of 19 

( except the documents numbered in that notice ] at 

insert place of inspection] on Thursday next, the 
instant, between the hours of 12 and 4 o'clock. 

Or, that the f plaintiff or defendant ] objects to giving you 
inspection of documents mentioned in your notice of the 

day of 19 , on the ground that [state the 

ground] : — 


No. 9. 

Notice to admit Documents. (O. 12, r. 3.) 

(Tztle as in No. 1 , supra.) 

Take notice that the plaintiff [or defendant] in this suit 
proposes to adduce in evidence the several documents 
hereunder specified, and that the same may be inspected by 
the defendant [or plaintiff], his pleader or agent, at 
on between the hours of 

; and the defendant [or plaintiff] is hereby required, 
within forty-eight hours from the last-mentioned hour, to 
admit that such of the said documents as are specified to be 
originals were respectively written, signed or executed, as 
they purport respectively to have been; that such as are 
specified as copies are true copies ; and such documents as 
are stated to have been served, sent or delivered were so 
served, sent or delivered, respectively, saving all just 
exceptions to the admissibility of all such documents as 
evidence in this suit. 

G. H., pleader for agent] for plaintiff 
for defendant]. 

To E. 3?., pleader for agent] for defendant for plaintiff ]. 

[Here describe the documents and specially as to each 
document whether it is original or a copy.] * 


No. 10. 

Notice to admit Facts. (O. 12, r. 5.) 

( Title as in No. 1 , supra.) 

Take notice that the plaintiff f or defendant 1 in this suit 
requires the defendant for plaintiff] to admit, for the 

purposes 
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purposes of this suit only, the several facts respectively 
hereunder specified ; and the defendant [or plaintiff] is 
hereby required* within six days from the service of this 
notice, to admit the said several facts, saving all just ex- 
ceptions to the admissibility of such facts as evidence in 
this suit. 

G. H., pleader [or agent~\ for 'plaintiff [or defendant ]. 

To E. E., pleader [or agent ] for defendant [or plaintiff"}. 

The facts, the admission of which is required, are — 

1. That M. died on the 1st Januarv, 1890. 

2. That he died intestate. 

3. That N. was his only lawful son. 

4. That O. died on the 1st April, 1896. 

5. That O. was never married. 


Xo. 11. 


Admission or Eacts pursuant to Notice. (O. 12, r. 5.) 

(Title as in No . 1 , supra.) 

The defendant f or plaintiff] in this suit, for the purposes 
of this suit only, hereby admits the several facts respectively 
hereunder specified, subject to the qualifications or limita- 
tions, if any, hereunder specified, saving all just exceptions 
to the admissibility of any such facts, or any of them, as 
-evidence in this suit : 

Provided that this admission is made for the purposes 
this suit only, and is not an admission to be used against 
the defendant [or plaintiff] on any other occasion or by any 
one other than the plaintiff [or defendant, or party requir- 
ing the admission]. 

E. E., pleader [or agent ] for defendant [or 
plaintiff ^ . 

To G. H., pleader [or agent~\ for plaintiff [or defendant ]. 


Facts admitted. 


1. That M. died on the 1st January 

1890. 

2. That he died intestate • 

8. That N. was his lawful son 

4. That O. died .... 

£. That O. was never married « 


Qualifications or limitations, if any, 
subject to which they are admitted. 


1 . 

2 . 

8. But not that he was his only lawful 
sor. 

4. But not that he died on the 1st 
April, 1896. 


No. 12. 
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No. 12. 

Notice to Produce (general roRsi). (O. 12, r. 8.) 

( Title as in No. 1, supra.) 

Tate notice that you aie heieby leqniied to produce and 
show to the Couit at the first hearing of this suit all hooks, 
papers, letters, copies of letters and other writings and docu- 
ments in your custody, possession or power, containing any 
entry, memorandum or minute relating to the matters in 
question in this suit, and particulaily 

G. H., pleader [or agent] for plaintiff [or defendant *J- 

To E. F., pleader [or agent] for defendant [ or plaintiff J„ 
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APPENDIX D. 

DECREES. 


No. 1. 

Decree in Original Sttit. (O. 20, rr. 6, 7.) 

(Title.) 

Claim for 

'This suit coming on this day for final disposal before 
in the presence of 

“for the plaintiff and of for the defendant, it 

ds ordered and decreed that 

and that the sum of Rs. be paid by the 

to the on account o£ the costs ot this suit, 

with interest thereon at the rate of per cent, per annum 
from this dale to date of realization. 

G-ivkn under my hand and the seal of the Court, this 
.day of 19 


J udge. 


Costs of Suit. 


Plaintiff. 

Defendant. 

1. Stamp for plaint 

J2. Do. for powei 

3. Do. fhr exhibits . 

4 . Pleader's fee on Rs. . 

5. Subsistence for w t- 

nesses . 

6. Commissioner's fee . 

7. Servico of process 

Total 

Rs. 

! i 

A. 

P. 

btamx> for power . 

I>o. for petition . 
Pleader's fee 
Subsistence for wit- 
nesses 

Service of process . 
Commissionei’s fee . 

Total 

Rs. 

A. 

P. 








No. 2. 

Simple Monet Decree. (Section 34.) 

(Title.) 

Claim for 

This suit coming on this day for final disposal before 
in the presence of" 


for 
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tor the plaintiff and of for the defend- 
ant, it is ordered that the do pay to the 

the sum of Rs. with interest thereon at the rate of 

per cent, per annum from to the date of realiza- 
tion of the said sum and do also pay Rs. , the costs of 

this suit, with interest thereon at the rate of ^ ^ per cent, 

per annum from this date to the date of realization. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge . 

Costs of Suit. 

Plaintiff. Defendant. 




No. 3. 

Preliminary Decree for Foreclosure. (O. 34, r. 2.) 

(Title.) 

This suit coming on this day, etc. ; It is hereby declared 
that the amount due to the plaintiff on account of j>rincipal, 
interest and costs calculated up to the day of 

19 , is Rs. ; 

And it is decreed as follows : — 

(1) That if the defendant pays into Court the amount so 
declared due on or before the said day of 19 , the 

plaintiff shall deliver up to the defendant, or to such person 
as he appoints, all documents in his possession or power 
relating to the mortgaged property, and shall, if so required, 
retransfer the property to the defendant free from the 
mortgage and from all incumbrances created by the plain- 
tiff or any person .claiming under him. [Where the plain- 
tiff claims by d erived title add or by those under whom he 
claims.] [Where the plaintiff is in possession add and shall 
put the defendant in possession of the property.] 

0» That 
290 


1. Stamp for plaint . . i 

2. Do, for power . 

3. Do. for exhibits 

4. Pleader's fee on Rs. 

5. Subsistence tor wit- 

nesses . . . i 

6. Commissioner's fee 

7. Service of process 


r- > Rs. 

i 

Stamp for power 
Do. for petition . 
Pleader's fee . 

Subsistence for wit- 
nesses 

Service of process . 
Commissioner’s fee . 


Total 
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(2) That if such payment is not made on or before the 
said day of 19 the defendant shall be 

debarred fiom all right to redeem the property. 

Schedule . 

Description of the mortgaged property . 


No. 4. 

• . ' 

Preliminary Decree for Sale. (O. 34, r. 4.) 

{Title.) 

This suit coming on this day, etc., It is hereby declared 
that the amount due to the plaintiff on account o£ principal,, 
interest and costs calculated up to the day of 
19 is Rs. , and that such amount shall carry 

interest at the rate of per cent, per annum until reali- 

zation ; and it is decreed as follows : 

(1) That if the defendant pays into Court the amount so 

declared due on or before the said day of 19 , the 

plaintiff shall deliver up to the defendant, or to such person 
as he appoints, all documents in his possession or power 
i elating to the mortgaged property, and shall, if so required, 
retransfer the property to the defendant free from the 
mortgage and from all incumbrances created by the plain- 
tiff or any person claiming under him. [Where the plain- 
tiff claims by deiived title add or by those under whom 
he claims .] [Where the plaintiff is in possession add and 
shall put the defendant m possession of the propert$~^ 

(2) That if such payment is not made on or before the 

said day of 19 the mortgaged property or 

a sufficient part thereof be sold and that the proceeds of 
the sale (after defraying thereout the expenses of the sale) 
be paid into Court and applied in payment of what is de- 
clared due to the plaintiff as aforesaid together with sub- 
sequent interest and subsequent costs, and that the balance, 
k£ any, be paid to the defendant. 

(3) That if the net proceeds of the sale are insufficient 
to pay such amount and such subsequent interest and costs 
iu full, the plaintiff shall be at liberty to apply for a 
personal decree for the amount of the balance. 

Schedule . 

Description of the mortgaged property . 

No. 5* 
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No. 5. 

PRELIMINARY DECREE TOR REDEMPTION. (O. 84:, 1*. 7.) 

{Title.) 

This suit coming on this day, etc. ; It is heieby declaied 
that the amount due to the defendant on account of princi- 
pal, interest and costs calculated up to the day of 

19 is Us. » 

And it is decreed as follows : — 

(1) That if the plaintiff pays' into C'oiut the amount so 
declared due on or before the said 

•day of 19 , the defendant shall 

deliver up to the plaintiff, or to such person as he appoints, 
all documents in his possession or power relating to the 
mortgaged pioperty, and shall, if so required, retransfer 
the property to the plaintiff free from the mortgage and 
from aft incumbrances eieated by the defendant or any 

{ >erson claiming 1 under him. [Where the defendant claims 
>y deiived title add or by those 'under irhom he 
claims. [Where the defendant is in possession add and 
.•shall put the plaintiff in possession of the property .] 

(2) ‘That if such payment is not made on or before the 
said day of 39 , the plaintiff shall 

be debarred fiorn all right to redeem the property, fit 
the mortgage is simple or usufructuary, substitute the 
property shall be sold, j 

Schedule. 

Description oj the mortgaged property. 


No. 6. 

Decree por Foreclosure. — First Mortgagee v. Second 
Mortgagee and Mortgagor.— Successive periods for 

REDEMPTION. 


(Title.) 

Tt is ltoreby declared that the amount due to the plaintiff 
ym account of mincipal, interest and costs calculated up to 
Jk® day of 19 . (a) is Rs. x, and that on 

rtbe day of 19 (b) there will 

be 




Insert a day within six months from the date of decree. 

(o) Insert a day within three months from the date mentioned 


in 


(«>• 
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be clue to the plaintiff for interest the furthei sum of 
Rs. , making in all Us. y ; and it is further declared 

that on the day of 19 , (6) there 

will be due to the first defendant on account of principal, 
interest and costs Rs. z; 

And it is decreed as follows : — 

(1) That if the first- defendant pays info Court the said 

sum of Rs. x on or before the said day of 

19 (a) the plaintiff shall deliver up, etc. (as in Form 

No. 3). 

(2) That in default of the first defendant paying the 
said sum on or before the said day he shall be debarred 
from all right to redeem the property. 

(3) That in case of such foreclosure and if the second 

defendant pays into Court the said sum of Rs. y , on or 
before the day of 19 , (6) the plaintiff 

shall deliver up, etc. (as in Form No. 3). 

(4) That in default of the second defendant paying the 
said sum on or before the said day he shall be debarred 
from all right to redeem the property. 

(5) That in case the first defendant shall redeem the 
mortgaged property, if the second defendant pays into 
Court the said sums of Rs. y and Rs. z on or before the 

day of 19 , (&) the first defen- 

dant shall deliver up, etc. (as in Form No. 3). 

(6) That in default of the second defendant paying the 
said sums on or before the said day he shall be debarred 
from all right to redeem the property. [Where the second 
defendant is in possession add and shall pvt the first defen- 
dant in possession of the property . ] 


No. 7. 

0 

Decree fob Sal f. — First Mortgagee v. Second Mort- 
gagee an n Mortgagor. — One period for redemption. 

(Title.) 

It is hereoy declared that the amount due to the plaintiff 
on account of principal, interest and costs calculated up to 
the day of 19 is Rs. x and that on the 

said day there will be due to ilie first defendant on account 
of principal, interest and costs Rs. y ; 


And 
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And it is decreed as follows : — 

(1) That if the defendants or either of them pay into 
Court the said sum of Us. x on or before the said 

day of 19 the plaintiff shall deliver up, etc^ 

(as in Form Iso. 4). 

(2) That if payment of the said sum is not made on or 

before the day of 19 the- 

mortgaged property oi a sufficient pai fc thereof be sold,, 
and that the proceeds of the sale (alter defraying thereout 
the expenses of the sale) be paid into Couit to the credit of 
this suit, and applied, fiist, in payment to the plaintiff of 
the said sum of Rs. .v and such subsequent interest and costs 
as may be allowed by the Court; secondly, in payment to the 
first defendant of the said sum of Rs. y and such subsequent 
interest and costs as aforesaid; and that the balance, if 
any, be paid to the second defendant. 

(3) That in case the defendants or either of them shall 
pay the said sum of Rs. x as aforesaid he or they shall be 
at liberty to apply to the Court that the plaintiff’s mortgage 
may he kept alive for the benefit of the person making the 
said payment or otherwise as he or they may be advised. 

(4) That if the net proceeds of the sale are insufficient 
to pay the said sum of Rs. x and such subsequent interest 
and costs in full, the plaintiff shall be at liberty to apply 
for a personal decree for the amount of the balance. 


No. 8. 


Decree for Sale. — Second Mortgagee v. First Mort- 
gagee and Mortgagor. — One period for redemption* 


(Title.) 

[Insert declarations of the amounts due to the plaintiff 
Rs. y and to the first defendant Rs. x as in Form No, 7.] 

And it is decreed as follows: — 


(1) That if the plaintiff or the second defendant pays 
into Couit the said sum of Rs. x on or before the said 

day of 19 , the first defendant shall deliver up. etc. 

(as in Form No. 4). 

(2) That if payment of the said sum is not made on or 

before tie day of 19 , tie first defen- 

dant shall be at liberty to apply that the suit be dismissed 

"khe sale of the mortgaged property; and in case he 
shall apply for a sale the mortgaged property or a sufficient 
part thereof shall be sold free from the incumbrances of 
the plaintiff and first defendant, and the proceeds of the 

sale 
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sale (after defraying thereout the expenses of the sale) shall * 
be paid into Court and applied, first, in payment to the 
first defendant of the said sum of Rs. x and such subse- 
quent interest and costs as may be allowed by the Court: 
secondly, in payment to the plaintiff of the said sum of 
Us. y and such subsequent interest and cost as aforesaid : 
and that the balance, if any, be paid to the second defendant. 

(3) That if the plaintiff shall pay the said sum of Rs. x 

into Court on or before the day of 19 » 

the second defendant shall be at liberty to pay into Court* 
the said sum and the sum of Rs. y on or before the 

day of 19 , and theieupon the plaintiff shall 

deliver, etc. (as in Form No. 4). 

(4) That if the plaintiff shall pav the said sum as afore- 
said but the second defendant shall fail to pay the said* 
sums as aforesaid, the mortgaged property or a sufficient 
pait thereof shall be sold, and the piooeeds of the sale 
(after defraying thereout the expenses of the sale) shall be 
applied in payment to the plaintiff of the said sums of Rs. x ■ 
and Rs. y and such subsequent interest and costs as may 
be allowed by the Court, and that the balance, if any, be 
paid to the second defendant. 

(5) That if the net proceeds of the sale are insufficient 
to pay the said sums, interest and costs in full, the plaintiff 
shall be at liberty to apply lor a personal deeioe for the- 
amount of the balance. 


No. 9. 

Decree for Sale. — Sub-mortgagee v . Mortgagee anjd* 
Mortgagor, the amount of the original mortgage 

EXCEEDING THAT OF THE SUB-MORTGAGE. 

(Title.) 

[Insert declarations of the amounts due to the plaintiff 
Rs. x and to the first defendant Rs. y as in Form No # . 7.] 
And it is decreed as follows: — 

(1) The first defendant and the second defendant shall 

be at liberty to pay into Court the said sums of Rs. x and 
Rs. y respectively on or before the day of 

19 , and upon either of the said payments being mader 

the plaintiff shall deliver up, etc. (as in Form No. 4), and 
thereupon the sum of Rs. x shall be paid to the plaintiff. 

(2) In the event of payment by the second defendant as 
aforesaid the first defendant shall also deliver up, etc. (as in 
Form No. 4), and thereupon the residue (after payment to 
the plaintiff as aforesaid) shall be paid to the first defendant. 

(3) In 
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(3) In default of payment by the first and second defen- 
dants as aforesaid the moitgaged property or a sufficient 

S art thereof shall be sold, and the proceeds of the sale (after 
educting thereout the expenses of the sale) shall be paid 
into Court and applied, first, in payment to the plaintiff of 
-the said sum of Rs. x and such subsequent interest and 
costs as may be allowed by the Court (but so that the 
aggregate amount of principal and interest shall not exceed 
vfche amount of principal and interest due to the first defen- 
dant) ; secondly, in payment to the first defendant of the 
excess of Rs. y over Rs. x and such subsequent interest and 
•costs as aforesaid ; and that the balance, if any, be paid 
to the second defendant. 

(4) In the event of payment by the first defendant and 
*in default of payment by the second defendant as afore- 
said, the first defendant shall be at liberty to apply for the 
-sale of the mortgaged properly, and thereupon the same 
•or a sufficient part thereof shall be sold, and the net sale- 
vproceeds shall be applied in payment to the first defendant 
♦of the said sum of Rs. y and such further interest and 
costs as may be allowed by the Couit, and the balance, if 
any, shall be paid to the second defendant. 

(5) That if the net proceeds of the sale are insufficient 
tto pay the aforesaid sums with further interest and costs, 
the plaintiff or the fust defendant, as the case may be, shall 
be at liberty to apply foi a peisonal deciee for the amount 
*of the balance. 

Jso. 10. 

Pinal Drear c ron FonKtxo&critK. (0„ 34, r. 3.) 

(Title.) 

Upon reading the deciee passed in the above suit on the 
day of 19 , and the application of the 

plaintiff dated the day of 19 , and after 

hearing pleader for the plaintiff and pleader 

for the defendant,^ and it appealing that the payment 
♦directed by the said decree has not been made: 

It is hereby decieed as follows: — 

That the defendant and all persons claiming through or 
•under him be debarred from all right to redeem the mort- 
* gaged property set out and described in the schedule here* 
unto annexed. [Wheie the defendant is in possession add 
*and shall put the plaintiff in possession of the said 
property."] 

Schedule. 

Description of the mortgaged property. 
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Decree against Mortgagor personally. (O. 34, r. 6.) 

(Title.) 

Where is the net proceeds of the sale held under the 
final decree for sale passed in this suit on the day 

of 19 , and now in Cou.it to the credit of 

this suit, amount to Its. y, and there is now due to the 
plaintiff the sum of R&. x mentioned in the said decree 
together with the fuither sum of Rs. interest 

thereon at the rate of C per cent, per annum from the 
day of 19 to this day, and also 

the sum of Rs. for his costs of this suit subsequent to 

the decree, making a balance due to the plaintiff of Rs. s; 
And whereas it appears to this Court that the defendant is 
peisonally liable for the said balance; 

It is hereby decreed as follows : — 

(1) That the said sum of Rs. y be paid out of Couit to 
the plaintiff. 

(2) That the defendant do pay to the plaintiff the said 
sum of Rs. z with inteiest theieon at the rate of 6 per cent, 
per annum from this day to the date of realization of the 
said sum. 


No. 12. 

Decree for Rectification oe Instrument. 

(Title.) 

It is hereby declaied that the , dated the day 

of 19 , does not truly express the intention of the 

parties to such 

And it is decreed that the said be lectified by 


No. 13. 

Decree to set aside a transfer in fraud of creditors- 

(Title.) 

It is hereby declared that the , dated the 

day of * 19 , and made between and 

is void as against the plaintiff and all other the creditors, if 
any, of the defendant 

No. 14. 
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No. 14. 

INJUNCTION' AGilNST PRIVATE NuiSiXCE. 

(Title.) 

Let the defendant , his agents, servants and work- 

'inten, be perpetually lestiamed from burning, or causing 
f to be burnt, any bricks on the defendant's plot of land 
marked B in the annexed plan, so as to occasion a nuisance 
to the plaintiff as the owner or occupier of the dwelling- 
house and garden mentioned in the plaint as belonging to 
and being occupied by the plaintiff. 


No. 15. 

.Injunction against building higiifr tii<n old level. 

(Title.) 

Let the defendant , his contractors, agents and 

• workmen, be perpetually restrained from continuing to 
-erect upon his premises in any house or building 

.of a greater height than the buildings which formerly stood 
upon his said premises and which have been recently pull- 
ed down, so or in such manner as to darken, injure or 
obstruct such of the plantiff’s windows in his said premises 
..as are ancient lights. 


No. 16. 

Injunction restraining use of Private Road. 


(Title.) 

Let the defendant _, his agents, servants and work- 
!“ e £’ J 18 perpetually restrained from using or permitting 
to be used any part of the lane at the soil of which 

e ongs to the plaintiff, as a carriage-way for the passage 
-of carte, carnages or other vehicl£, either go£* TU 

b «■ *• p 
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No. 17. 

Preliminary Decree in ax Administration-suit. 

{Title.) 

It is oidered that tlie following accounts and inquiries 
be taken and made; that is to say: — 

In credztor’s suit — 

1. That an account be taken of what is due to the plain- 
tiff and all other the creditors of the deceased. 

In suit by legatees — 

2. That an account be taken of the legacies given by the 
testator’s will. 

In suits by next-of-kin — 

3. That an inquiry be made and account taken of what 
or of what share, if any, the plaintiff is entitled to as next- 
of-kin [or one of the next-of-kin] of the intestate. 

[After ^he first paragraph, the decree will, where neces- 
sary, order, in a creditor’s suit, inquiry and accounts for 
legatees, heirs-at-law and next-of-kin. In suits by claim- 
ants other than creditois, after the first paragraph, in all 
cases, an order to inquire and take an account of creditors 
will follow the first paragraph and such of the others as 
may be necessary will follow, omitting the first formal 
words. The form is continued as in a creditor’s suit.] 

4. An account of the funeral and testamentary, expenses. 

5. An account of the moveable property of the deceased 
come to the hands of the defendant, or to the hands of any 
other person by his order or for his use. 

6. An inquiry what part (if any) of the moveable pro- 
perty of the deceased is outstanding and undisposed of. 

7. And it is further ordered that the defendant do, on or 

before the day of next, pay into Court all 

sums of money which shall be found to have come to his 
hands, or to the hands of any person by his order or for 
his use. 

8. And that if the *shall find it necessary for 

carrying out the objects of the suit to sell any part of the 
moveable property of the deceased, that the same be sold 
accordingly, and the proceeds paid into Court. 

9. And that Mr. E. F. be receiver in the suit (or pro- 
ceeding) and receive and get in all outstanding debts and 
outstanding moveable property of the deceased, and pay 

the 
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the same into the hands of the c (and shall give 

secmity by bond for the due peifoimanee of his duties to 
the amount of lupees). 

10. And it is fuither ordered that if the moveable 
propel tv of the deceased be found insufficient for cany mg 
out the objects of the suit, then the following fuither 
inquii ies be made, and accounts taken, that is to say 

(a) an inquii y what immoveable pioperiy the deceased 
was seized of 01 entitled to at the time of his 
death ; 

(&) an mquiiy what are the ineumbiances (if any) 
affecting the immoveable piopeity of the 
deceased or any part theieof ; 

(c) an accounts so far as possible, of vkai is due to the 
several incumbrancers, and to include a state- 
ment of the piiorities of such of the inoum- 
bianceis as shall consent to the sale hereinafter 
directed. 

11. And that the immoveable piopeity of the deceased, 
or so much thereof as shall be neces&aiy to make up the 
fund in Court sufficient to carry out the object of the suit, 
he sold with the approbation of the Judge, free from incum- 
brances (if any) of such incumbrancers as shall consent to 
the sale and subject to the ineumbiances of such, of them 
as shall not consent. 

12. And it is ordered that Q-. H. shall have the con- 

duct of the sale of the immoveable property, and shall 
prepare the conditions and contracts of sale subject to the 
approval of the *and that in case any doubt or 

difficulty shall aiise the papers shall be submitted to the 
Judge to settle. 

13. And it is fuither ordered that, for the purpose of the 

inquiries hereinbefore directed, the *shall advertise 

in the newspapers according to the practice of the Court, or 
shall make such inquii ies in any other way which. shall 
appear to the *to give the most useful publicity 

to such inquiries. 

14. And it is ordered that the above inquiries and 

accounts be made and taken, and that all other acts ordered 
tv he done be completed, before the day of 

, and that the *do certify the 

result of the inquiries, and the accounts, and that all other 
acts ordered are completed, and have his certificate in. that 
behalf leadv for the inspection of the parties on the 
da y of 

15. And 
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15. And, lastly, it is oidered that this suit \or proceed- 
ing] stand adjourned for making final decree to the 
1 day of . 

[Such part only of this deciee is to be used as is appli- 
cable to the paiticular case.] 


Wo. 18. 

Finaia Decree in an Administration-suit by a Legatee. 

( TvLle .) 

1. It is ordeied tliat the defendant do, on or 

before the " day of , pay into Court the sum 

of Rs. , the balance by the said certificate found 

to be due from the said defendant on account of the estate 
of , the testator, and also the sum of Rs. 

for interest, at the rate of Rs. per cent, per annum, 

from the day of to the day of 

amounting togeLher to the sum of Rs. 

2. Ret the * of the said Couit tax the costs of 

the plaintiff and defendant in this suit, and let the amount 
of the said costs, when so taxed, be paid out of the said 
sum of Rs. ordered to be paid into Court as afore- 

said, as follows : — 

(а) The costs of the plaintiff to Mr. , his 

attorney for pleader] or and the costs of the 
defendant to Mr. ', his attorney 

[or pleadei]. 

(б) And (if any debts are due) with the residue of the 

said sum of Rs. after payment 

of the plaintiff’s and defendant’s costs as afore- 
said, let the sums, found to be owing to the 
several creditors mentioned in the 
schedule to the certificate, of the *, to- 

gether with subsequent interest on such of 
the debts as bear interest, be paid; and, after 
making such payments, let the amount coming 
to the several legatees mentioned in the 

schedule, together with subse- 
quent interest (to be verified as aforesaid), be 
paid to them. 

3. And if there should then be any residue, let the 
same be paid to the residuaiy legatee* 

No. 19. 

* Heie mseii name of pioper crffWr 
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No. 19. 

Preliminary Decree in an Administration- suit by a 
Legatee, where an Executor is heed personally 

LIABLE FOR THE PAYMENT OF LEGACIES, 

(Title.) 

1. It is declared that the defendant is personally liable 

to pay the legacy of JJs. bequeathed to the 

plaintiff; 

2. And it is ordered that an account be taken of what 
is due for principal and interest on the said legacy ; 

3. And it is also ordered that the defendant do, within 

weeks after the date of the certificate of 
the *, pay to the plaintiff the amount of 

what the * shall certify to be due for principal 

and interest ; 

4. And it is ordered that the defendant do pay the 
plaintiff his costs of suit, the same to be taxed in case the 
parties differ. 


No. 20. 

.Final Decree in an Administration-suit by Next-of-kin. 


(Title.) 


1- Let the * of the said Court tax the costs of 

the plaintiff and defendant in this suit, and let the amount 
of the said plaintiff’s costs, when so taxed, be paid by the 
defendant to the plaintiff out pf the sum of Rs. , 

the balance by the said certificate found to be due fro m 
the said defendant on account of the personal estate of JS. 
F the intestate, within one week after the taxation of the 
said costs by the said and let the defen- 

dant retain for her own use out of such sum her costs, 
when taxed. 


2. And it is ordered that the residue of the said sum of 
Ks. , after payment of the plaintiff's and 

defendant's costs as aforesaid, be paid and applied br 
defendant as follows: — J 


(a) Let the defendant, within one week after the iaxa^- 
tion of the said costs by the * as afore- 

said, pay one-third share of the said residue 
to the plaintiffs A. B. % and <7. his wife, in 

her 
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her right as the sister and one of the next-of-kin 
of the said E. F ., the intestate. 

(6) Let the defendant retain for her own use one other 
third share of the said residue, as the mother and 
one of the next-of-kin of the said E . F the 
intestate. 

(c) And let the defendant, within one week after the 
taxation of the said costs by the * as 

aforesaid, pay the remaining one-third share of 
the said residue to G . H ., as the brother and 
the other next-of-kin of the said E . F ., the* 
intestate. 


No. 21. 

Preliminary Decree in a Suit eor Dissolution of Part- 
nership AND THE TAKING OF PARTNERSHIP ACCOUNTS. 

{Title.) 

It is declared that the proportionate shares of the parties 
in the partnership are as follows : — 

It is declared that this partnership shall stand dis 
solved [or shall be deemed to have been dissolved] as from 
the day of * and 

it is ordered that the dissolution thereof as from that day 
be advertised in the Gazette, etc. 

And it is ordered that be the receiver of the 

partnership-estate and effects in this suit and do get in all 
the outstanding book-debts and claims of the partnership. 

And it is ordered that the following accounts be- 
taken : — 

1. An account of the credits, property and effects now 
belonging to the said partnership; 

2. An account of the debts and liabilities of the said 
partnership ; 

3. An account of all dealings and transactions between 
the plaintiff and defendant* from the foot of the settled 
account exhibited in this suit and marked (A), and not 
disturbing any subsequent settled accounts. 

And it is ordered that the goodwill of the business 
heretofore carried on by the plaintiff and defendant as in 
the plaint mentioned, and the stock-in-trade, be sold on the 
premises, and that the * may, on the application 

of any of the parties, fix a reserved bidding for all or any 

of 
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of the lots at such sale, and that either of the parties is 
to he at liberty to bid at the sale. 

And it is ordered that the above accounts be taken, 
and all the other acts required to be done be completed, 
before the day of , 

an d that the * do certify the result of the 

accounts, and that all other acts are completed, and have 
his certificate in that behalf ready for the inspection of 
the parties on the day of 

And, lastly, it is ordered that this suit stand adjourned 
for making a final decree to the day of 


No. 22. 

’Ftistat, Decb.ee in a Suit fob Dissolution of Pabtnehriiif 

AND THE TAKING OF FABTNEBRIUF ACCOUNTS. 

(Title.) 

It is ordered that the fund now in Court, amounting to 
the sum of Its. > be applied as follows : — 

1. In payment of the debts due by the partnership set 

forth in the certificate of the * amounting in the 

whole to Us. 

2. In payment of the costs of all parties in this suit, 
amounting to Its. 

[These costs must be ascertained before the decree is 

drawn, up .' ] 

3. In payment of the sum of Bs. to the plaintiff 

as his share of the partnership-assets, of the sum of Bs. 

, being the residue of the said sum of Bs. 
now in Court, to the defendant as his share of the partner- 
ship-assets. 

[Or, And that the remainder of the said sum of Bs. 

be paid to the said plaintiff (or defendant) in part 
payment of the sum of Bs. certified to be due to 

him in respect of the partnership-accounts.] 

4. And that the defendant [or plaintiff] do on or before 

the day of 

pay to the plaintiff [or defendant] the sum of Bs. 
being the balance of the said sum of Bs. 
due to him, which will then remain due. 

No. 23. 
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No. 23. 

Decree for Recovery of Land and Mesne Profits. 

{Title.) 

It is hereby decreed as follows : — 

1. That the defendant do put the plaintiff in possession 
of the property specified in the schedule hereunto annexed. 

2. That the defendant do pay to the plaintiff the sum of 

Rs. with interest thereon at the rate of 

per cent, per annum to the date of realization on account of 
mesne profits which have accrued due prior to the institu- 
tion of the suit. 

Or 

2. That an inquiry be made as to the amount of mesne 
profits which have accrued due prior to the institution of 
the suit. 

3. That an inquiry be made as to the amount of mesne' 
profits from the institution of the suit until [the delivery 
of possession to the decree-holder] [the relinquishment of 
possession by the judgment-debtor with notice to the 
decree-holder through the Court] [the expiration of three 
years from the date of the decree]. 

Schedule. 


APPENDIX E* 
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APPENDIX E. 

EXECUTION. 


No. 1. 

Notice to show cause why a Payment or Adjustment 

SHOULD NOT BE RECORDED AS CERTIFIED. 

(O. 21, r. 2.) 

(Title.) 

To 

Whereas in execution of tlie decree in tlie above-named 
suit has applied to this Court that the sum 

of Rs. recoverable under the decree has been 

adjosted. an( * fi bould be recorded as certified, this is to give 
you notice that you are to appear before this Court on the 
day of 19 , to show 

cause why the aforesaid should not be recorded as 

certified. 

Given under my hand and ihe seal of the Court, this 
day of 19 


Judge. 


No. 2. 

Precept. (Section 46.) 

(Title.) 

Upon hearing the decree-holder it is ordered that this 
precept be sent to the Court of at 

under section 46 of the Code of Civil Procedure, 1908, 
with directions to attach the property specified in the annex- 
ed schedule and to hold the same pending any application 
which may be made by the decree-holder for* execution of 
the decree*. 


Dated the 


Schedule. 
day of 


19 . 


Judge. 

No. 3. 
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No. 3. 


Order sending Decree for Execution to another Court. 

(O. 21, r. 6.) 

{Title.) 

Whereas tie decree-holder in the above suit has applied 
to this Court for a certificate to be sent to the Court of 

at for execution of the 

•decree in the above suit by the said Court, alleging that the 
judgment-debtor resides or has property within the local 
limits of the jurisdiction of the said Court, and it is deemed 
necessary and proper to send a certificate to the said Court 
under Order XXI, rule 6, of the Code of Civil Procedure, 
1908, it is 


Ordered : 

That a copy of this order be sent to 
with a copy of the decree and of any order which may have 
been made for execution of the same and a certificate of non- 
eatisf action. 

Dated the day of 19 . 


Judge . 


No. 4. 

Certificate of non-satisfaction of Decree. (O. 21, r. 6.) 

{Title.) 

Certified ihat no (1) satisfaction of the decree of this 
Court in Suit No. of 19 , a copy which is 

hereunto attached, has been obtained by execution within 
the jurisdiction of this Court. 

Dated the . day of 19 . 


Judge >. 


{!) If ‘partial , strike out 


no ” and state to what extent. 

No. 5. 
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No. 5. 

Certificate of Execution of Decree transferred to 
another Court. (O. 21 , r. 6.) 


{Title.) 



308 


No. 6. 







1908.] Civil Procedure . 

tfo. 6. 

'Application pop Execution op Decree. (0. 21, r. 11.) 

In the Court of 

I , decree-holder, hereby apply for execution of 

the decree herein below set forth: — 


i 

ut 

V 

£ 

i 

i 

Pi 

’S 

I 

; i 

Date of decree. 

Whether any appeal 
preferred from decree. 

Payment or adjust* 
ra exit made, if any. ] 

Previous application, 
if anv, with date and 
result. 

Amount with interest 
aue upon the decree 
or other relief grant* 
ed thereby together 
with particulars of 
any cross decree. 

a 

Sit? 

of 

|o 

It 

Against whom to hoj 
executed. | 

; 

Mo Je in which the assistance of the • 
Court is repaired. 

, 

1 

2 

8 

4 

5 

6 

7 

8 

9 

10 

t> 

a 

00 

i-w 

■s 

8 

*> 

: 

il 

•aid 

1 

i> 

css 

GO 

r— 1 

i-T 

rH 

u 

1 

O 

& 

aJ 

i 

Rs. 72-4 recorded on application, dated the 4th 
March, 1899. 

Rs. 314-8-2 principal [interest at 6 per cent, per 
annum, from date of decree till payment]. 

Rs. A. F. 

As awarded in the decree . . 47 10 4 

Subsequently incurred . .820 

Total . 55 12 4 

1 Against the defendant C. D. j 

[When attacTmient and sale of 
moveable properly is sought. ] 

I pray that the total amount of 
Rs. [t ogether with interest on 

the principal sum up to date of 
payment] and the costs of taking 
out this execution, be realized by 
attachment and sale of defend- 
ant’s moveable property as per 
annexed list and paid to me. 

[ When attachment and sale of im- 
moveable properly is sought,] 

I pray that the total amount of 
Rs. [together with interest on 

the principal sum up to date of 
payment] and the costs of taking 
out this execution be realized by 
the attachment and sale of de- 
fendant’s immoveable property 
specified at the foot of this appli- 
cation and paid to me. 


I declare that what is stated herein is true 

to the best of my knowledge and belief. 

Signed, , decree-holder . 

Dated the day of 19 

[When attachment and sale of immoveable property is 

sought .] 

Description and Specification of Property . 

The undivided one-third share of the judgment-debtor 
in a house situated in the village of , value Es. 40, 
and bounded as follows: — 

East by G's house ; west by IPs house ; south by public 
road ; north by private lane and J's house. 

I 
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I declare that what is stated in the above de- 

scription is true to the best of my knowledge and belief, and 
so far as I have been able to ascertain the interest of the 
•defendant in the property therein specified. 

Signed , decree-holder. 


No. 7. 

Notice to show Cause why Execution should not issue. 
l [(0. 21, r. 16.)] 

(Title.) 

To 

Whereas 

has made application to this Court for execution of decree in 
Suit No. of 19 on the allegation 

-that the said decree has been transferred to him by assign- 
ment, this is to give you notice that you are to appear 
before this Court on the 

day of 19 , to show cause 

why execution should not be granted. 

Given under my hand hnd the seal of the Court, this 
day of 19 . 


No. 8. 


Warrant ov Attachment or Moveable Property in exe- 
cution oe a Decree nor money. (O. 21 r. 30.) 


To 


(Title.) 


The Bailiff of the Court. 

Whereas was ordered by decree of this Court 

passed on the day of 19 , in Suit No. 

of 19 , to pay to 

the plaintiff the sum of 
Rs. as noted in the mar- 
gin; and whereas the said 
sum of Its. has not 

been paid ; These are to 
command you to attach the 
moveable property of the 
said 

as set forth in the schedule 
hereunto annexed, or which 
shall be pointed out to you 

by 


Decbbb. 




Principal 

Interest 

Costs . 

Costs of execution 
Further interest . 

Total 

i 


" 






1 This reference was substituted for the precluded reference ** (O. 21, 
r. 22) ” by s. 2 and Sch. I of the Repealing and Amending Act, 1914 
.<10 of 1914), Genl. Acts, Vol VIII . 
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by the said , and unless the 

said shall pay to you the said sum of Rs. 

together with Rs. , the costs of this 

attachment, to hold the same until further orders from this 
Court. 

You are further commanded to return this warrant on or 
before the day of 19 , with 

an endorsement certifying the day on which and manner in 
which it has been executed, or why it has not been executed* 

Given under my hand and the seal of the Court this . 
day of 19 . 


Schedule. 


Judge . 


No. 9. 

Warrant for Seizure of Specific Moveable Property 
ADJUDGED BY DECREE. (O. 21, r. 31.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas was ordered by decree of this 

Court passed on the day of 

19 , in Suit No. of 19 , to deliver to the plain- 
tiff the moveable property (or a share in the 

moveable property) specified in the schedule hereunto 
annexed, and whereas the said property (or share) has not 
been delivered; 

These are to command you to seize the said moveable pro- 
perty (or a share of the said moveable 

property) and to deliver it to the plaintiff or to such person 
as he* may appoint in his behalf. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Schedule . 


Judge. 


No. 10. 
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No. 10. 

Notice to state Objections to draft of Document. (O. 

21, r. 34.) 

(Ttt le.) 

To 


T ake notice that dm the day of 19 , 

the decree-holder in the above suit presented 
an application to this Court that the Court may execute on 
your behalf a deed of , whereof a draft is here- 

unto annexed, of the immoveable property specified here- 
under, and that the day of 19 is 

appointed for the hearing of the said application, and that 
you are at liberty to appear on the said day and to 
state in writing any objections to the said draft. 

Description of Property. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge. 


No. 11. 


Warrant to tiie Baieiit to give Possession of Land, etc. 

(O. 21, r. 35.) 

{Title.) 

To 


The Bailiff of the Court. 

Whereas the undermentioned property in the occupancy 
of 

has been decreed to , the plaintiff 

in this suit; You are hereby directed to put the said 
in possession of the same, and you are hereby authorized to 
remove any person bound by the decree who may refuse to 
vacate the same. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Schedule. 

Judge. 
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No. 12. 


Notice to show cause why Warrant or Arrest should 
not ISSUE. (0. 21, r. 37.) 


To 


{Title.) 


Vv herbas lias made ap- 

plication to tliis Couit for execution of decree in suit No. 
of 19 by arrest and imprisonment of your person, you 

are hereby required to appear before this Court on the 
day of 19 , to show cause why you should 

not be committed to the civil prison m execution of the said 
decree. 

Given under my hand and the seal of the Coui t, this 
day of 19 . 


Judge. 


No. 13. 


Warrant or Arrest in Execution. (O. 21, i. 38.) 

{Title.) 


To 


The Bailiff of the Couit. 
Whereas 

of the Court in Suit No. 


Degree. 




Principal . 
Interest 

Costs . 

Execution • 

Total 








was adjudged by a deciee 
of 19 , dated the 

day of 
19 , to pay to 

the decree-holder the sum of 
Its. as noted in the 

margin, and whereas the 
said sum of Rs. has 

not been paid to the said 
decree-holder in satisfac- 
tion of the said decree, 
these are to command you 
to arrest the said judgment- 
debtor and unless the said 


judgment-debtor shall pay to you the said sum of Rs. 
together with Rs. for the costs of executing this 

process, to bring the said defendant before the Court with all 

convenient 
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convenient bpeed. You aie further commanded to return 
this wax rant on or before the day of 

19 , with an endorsement certifying the day on which and 

manner in which it has been executed, or the reason why it 
has not been executed. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge. 


No. 14. 

Warrant op Committal op Judgment-debtor to Jait,. 

(O. 21, r. 40.) 

(Title.) 

To 


The Officer in charge of the Jail at 
Whereas who has 

been brought before this Court this day of 

19 , under a warrant in execution of a decx*ee 

which was made and pronounced by the said Court on the 

day of 19 , and by which decree it was 

ordered that the said 

should pay ; And whereas the 

said has not 

obeyed the decree nor satisfied the Court that he is entitled 
to lie discharged from custody ; You are hereby, in the name 
of the King-Emperor of India, commanded and required to 
take and receive the said 

into the civil prison and keep him 
imprisoned therein for a period not exceeding or 

until the said decree shall be fully satisfied, or the said 
shall be otherwise entitled to be released according to the 
terms and provisions of section 58 of the Code of Civil 
Procedure, 1908; and the Court does hereby fix 
annas per diem as the rate of the monthly allowance for the 
subsistence of the said 

during his eonfinement under this warrant of committal. 

Gtven under my signature and the seal of the Court, this 

day of 19 . 
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No. 15. 


Order for the Release of a person imprisoned in execu- 
tion of a Decree. (Sections 58, 59.) 


To 


{Title.) 


Tlie Officer in charge of the Jail at 
Under orders passed this day, yon. are hereby directed to» 
set free 

judgment-debtor now in your custody. 

Dated 


Judge. 


No. 16. 

Attachment in Execution. 

Prohibitory Order, where the Property to be attached 
consists of Movbable Property to which the 

DEFENDANT IS ENTITLED SUBJECT TO A liIEN OR RlGHT OF 
SOME OTHER PERSON TO THE IMMEDIATE POSSESSION 
THEREOF. (O. 21, r. 46.) 

(Title.) 

To 

Whereas 

has failed to satisfy a decree passed against on 

the day of 19 in 

Suit No. of 19 , in favour of for 

Rs. ; It is ordered that the defend- 

ant be, and is hereby, prohibited and restrained until the 
further order of this Court, from receiving from 
the following property in the possession of the said 

, that is to say, , 

to which the defendant is entitled, subject to any claim of* 
the said , and the said 

is hereby prohibited and restrained, until the further order- 
of this Court, from delivering the said property to any 
person or persons whomsoever. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge. 


No. IT. 
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Prohibitory Order, where the Property consists op 
Debts not secured by Negotiable Instruments. 

(0. 21, r. 46.) 

(Title.) 

To 


Whereas 

has failed to satisfy a decree passed against on the 

day of 19 in Suit 

No. of 19 , in favour of 

for Its. ; It is ordered that the defend- 

ant he, and is hereby, prohibited and restrained, until -he 
further order of this Court, from receiving from you a 
certain debt alleged now to be due from you to the said 
defendant, namely, 

and that you, the said , be, and 

you are hereby, prohibited and restrained, until the further 
order of this Court, from making payment of the said debt, 
or any part thereof, to any person whomsoever or otherwise 
than into this Court. 

Given under my hand and the seal of the Court, this 
. day of 19 


Judge. 


No. 18. 

Attachment in Execution. 

•Prohibitory Order, where the Property consists of 
Shares in the Capital of a Corporation. (O. 21, r. 
46.) 


"To 


(Title.) 


Whereas 
'passed against 


Defendant and to 

Secretary of Corporation. 

has failed to satisfy a decree 
on the 

day 
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day of 19 , in Suit No. 

of 19 , in favour of * for Us. ; 

It is ordered that you, the defendant, be, and you are 
hereby, prohibited and restrained, until the further order 
of this Court, from making any transfer of shares 

in the aforesaid Corporation, namely, , cr 

from receiving payment of any dividends thereon ; and you, 
, the Secretary of the said Corporation, are 
hereby prohibited and restrained from permitting any such 
transfer or making any such payment. 

Given under my hand and the seal of the Court, this 
day of 19 


Judqe. 


No. 19. 

Order, to attach Sad ary of Public Officer or Servant of 
Railway Company or Local Authority. (O. 21, r„ 48 . ) 


(Title.) 


To 


Whereas , 

judgment-debtor in the above-named case, is a (. describe 
office of judgment-debtor ) receiving his salary (or allow- 
ances) at your hands; and whereas , 

decree-holder in the said case, has applied in this Court for 
the attachment of the salary (or allowances) of the said 

to the extent of due to 

him under the decree; You are hereby required to with- 
hold the said sum of from the salary of the said 

in monthly instalments of 
and to remit the said sum (or monthly 
instalments) to this Court. 

Given under my hand and the seal of the Court, this 
day of 19 


J 'ridge. 


No. 20 
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Order of Attachment op Negotiable Instrument. 
(O. 21, r. 51.) 


To 


(Title.) 

Tlie Bailiff of the Court. 


Whereas an order has been passed by this Court on the 
day of 19 , foi the 

attachment of _ ; 

You are hereby directed to seize the said 
and bring the same into Court. 

Given under my hand and the seal of the Couit, this 
day of 19 


Judge. 


No. 21. 

Attachment. 

Prohibitory Order, where the Property < onsists op 
Money or op any Security in the custody of a 
Court op Justice or Officer op Government. (O. 21, 
r. 52.) 


(Title.) 

To 

Sir, 

The plaintiff having applied, under rule 52 of Older 
XXI of the Code of Civil Procedure, 1908, for am attach- 
ment of certain money now in your hands (here state how 
the money is supposed to he in the hands of the person 
addressed* on what account , etc.), I request that you will 
hold the said money subject to the further order of this 
Court. 


I have the honour to be, 

Sir, 

Your most obedient Servant, 

Judge. 

ID . 


"Dated the 


day ot 


No. 22 
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No. 22. 


Not. ice of Attachment of a Decree to the Court which, 
passed it. (O. 21, r. 53.) 

(Title.) 

To 

The Judge of the Court of 

Sir, 

1 have the honour to inform you that the decree obtained 
in your Court on the day 

of 19 , by 

in Suit No. of 19 , in which he was 

and 

was 

has been attached by this Court on the application of 

, the in the 

isuit specified above. You are therefore requested to stay 
the execution of the decree of your Court until you receive 
an intimation from this Court that the present notice has 
been cancelled or until execution of the said decree is applied 
for by the holder of the decree now sought to be executed 
or by his judgment-debtor. 

I have the honour, etc.. 
Judge . 

Dated the day of 19 . 


No. 23. 

Notice of Attachment of a Decree to the Holder of ths 
Decree. (O. 21, r. 53.) 

(Title.) 

To 

"Whereas an application has been made in this Court by 
the decree-holder in the above suit for the attachment of a 
decree obtained bv you on the day 

-of 19 , in the Court nf 

in Suit No. 

of 19 , in which . was and 

was ; It is ordered 

that you, the said , be, and you 

are hereby, prohibited and restrained, until the further 
older of this Court, from transferring or charging the same 
in atxy way. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge . 

No. 24. 
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Prohibitory Order where the Property consists of Im- 
moveable Property. (O. 21, r. 54.) 

(Title.) 

jI'o Defend net 

Whereas you Lave failed to satisfy a decree passed 
against yon on the day of 

19 , in Suit No. of 19 , 

in favour of 

for Rs. ; It is 

ordered that yon, tLe said , 

be, and yon are hereby prohibited and restrained, until 
the further order of this Court, from transferring or charg- 
ing the property specified in the schedule hereunto 
annexed, by sale, gift or otherwise, and that all persons be, 
and that they are hereby, prohibited from receiving the 
same by purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Schedule. 


Judge. 


No. 25. 

Order for Payment to the Plaintiff, etc., of Money, 
ETC., IN THE HANDS OF A THIRD PARTY. fO. 21, r. 56.) 

(Title.) 

To 

Whereas the following property has been 

attached in execution of a decree in Suit No. of 

19 , passed on the day of 

19 , in favour of 

for Rs. ; It is ordered that 

the property so attached, consisting of Rs. 

in money and Rs in currency- 

notes, or a sufficient part thereof to satisfy the said decree, 

shall be paid over by you, the said 

to 

Given under my hand and the seal of the Court, this 
day of 19 . 
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No. 26. 


Notice to Aitaching Creditor. (Q. 21, r. 58.) 


To 


{Title.) 


Where vs lias made application 

to this Court for the removal of attachment on 

placed at your instance in execution of the decree 
in Suit No. of 19 , this is to give you notice to 

a PP ear befoie this Court on , the 

day of * 19 , 

either in person or by a pleader of the Court duly instructed 
to support your claim, as attaching creditor* 

Given under my hand and the seal of the Court, this 
day of 19 


Judge 


No. 27. 

Warrant of sale of Property in Execution of a Decree 
for Money. (O. 21, r. 66.) 

{Title.) 

To 

The Bailiff of the Court. 

These are to command you to sell by auction, after 
giving • days’ previous notice, by 

affixing the same in this Court-house, and after making due 
proclamation, the 

property attached 

under a warrant from this Court, dated the day 

of 19 , in execution of a decree in favour of 

in Suit No. 

of 19 , or so much of the said property as shall realize the 

sum of Rs. » , being the 

of the said decree and costs still 

remaining unsatisfied. 

You are further commanded to return this warrant on or 
before the day of 

19 , with an endorsement certifying the 

manner in which it has been executed, or the reason way it 
has not been executed. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge . 


No. 28 
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Notice op the day fixed tor setting a Sale Proclama- 
tion. (O. 21, r. 66.) 

( Title.) 


To Judgment-debtor. 

"Whereas in tlie above-named suit , tbe decree- 

holder, has applied for the sale of 
You are hereby informed 

that the - day of 19 

has been fixed for settling the terms of the proclamation of 

sale. 

Given under my hand and the seal of the CJouit, thi*. 
day of 19 . 


Judge. 


No. 29. 

Proclamation op Sale. (O. 21, r. 66.) 

(Title.) 

Notice is hereby given that, under rule 64 of Order XXI 
of the Code of Civil Procedure, 1908, an order. has been 
passed by this Court for the sale of the attached* property 
mentioned in the annexed schedule, in satisfaction of the 
(i) Spit No. of 19 , claim of the decree-holder in the suit 

Od edby O whioh (1) mentioned in the margin, 
was plaintiff and amounting with costs and interest 
was defendant. up to date of sale to the sum of 

The sale will be by public auction, and the property will 
be put up for sale in the lots specified in the schedule. The 
sale will be of the property of the judgment-debtors above- 
named as mentioned in the schedule below; and the liabili- 
ties and claims attaching to the said property, so far as 
they have been ascertained, are those specified in the 
schedule against each lot. 

In the absence of any order of postponement, the sale 
will be held by 

at the monthly sale commencing at o'clock on the 

at . In the event, 

however, of the debt above specified and of the costs of the 
sale being tendered or paid before the knocking down of 
any lot, the sale will be stopped. 

A* 
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At the sale the public generally are invited to bid, either 
personally or by duly authorized agent. No bid by, or on 
behalf of, the judgment-creditors above-mentioned, how- 
ever, will be accepted, nor will any sale to them be valid 
without the express permission of the Court previously 
given. The following are the further 


Conditions of Sale . 

1. The particulars specified in the schedule below have 
been stated to the best of the information of the Court, but 
the Court will not be answeiable for any error, mis-state- 
ment or omission in this proclamation. 

2. The amount by which the biddings are to be incieased 
shall be determined by the officer conducting the sale. In 
the event of any dispute arising as to the amount bid, or 
as to the bidder, the lot shall at once be again put up to 
auction. 

3. The highest bidder shall be declared to be the pur- 
chaser of any lot, provided always that he is legally quali- 
fied to bid, and provided that it shall be in the discretion 
of the Court or officer holding the sale to decline accept- 
ance of the highevst bid when the price offered appears so 
clearly inadequate as to mate it advisable to do so. 

4. For reasons recorded, it shall be in the discretion of 
the officer conducting the sale to adjourn it subject always 
to the provisions of rule 69 of Order XXI. 

5. In the case of moveable property, the price of each lot 
shall be paid at the time of sale or as soon after as the 
officer holding the sale directs, and in default of payment 
the property shall forthwith be again put up and re-sold. 

6. In the case of immoveable property, the person de- 
claied to be the purchaser shall pay immediately after such 
declaration a deposit of 25 per cent, on the amount of his 
purchase-money to the officer conducting the sale, and in 
default of such deposit the property shall forthwith be put 
up again and le-sold. 

7. The full amount of the purchase-money shall be paid 
by the purchaser before the Court closes on the fifteenth 
day after the sale of the property, exclusive of such day, 
or if the fifteenth day be a Sunday or other holiday, then 
on the first office day "after the fifteenth day. 

8. In default of payment of the balance of purchase- 
money within the period allowed, the property shall be re- 
sold after the issue of a fresh notification of sale. The 
deposit, after defraying the expenses of the sale, may, if the 
Court thinks fit, be forfeited to G-overnmont and the de- 
faulting purchaser shall forfeit all claim to the property 

or 
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or to any part of tlie sum for which it may be subsequently 
sold. * 

Given under my hand and the seal of the Court, this 
day of 19 


Judge . 


Schedule of Property . 


Number 

of 

lot. 

Description of 
property to be 
sold, with the 
i name of each 
i owner where 

there are more 
judgment-debtors 
than one. 

i 



The revenue assessed 
upon the estate or 
part of the estate, if 
the property to bo 
sol 1 is an interest 
in an estate or a 
part of an estate 
paying revenue to 
Govern u ent. 


Detail of 
any incum- 
brances to 
which the 
property 
is liable. 


Clain s, if any, 
which have been 
put forward to 
the property and 
any other known 
particulars bearing 
on its nature 
and value. 


No. 30. 

Order out the Nazir for causing service op Proclama- 
tion op Sale. (O. 21, r. 66.) 


(Title.) 

To 

Tlie Nazir of the Court. 

Whereas an order has been made for the sale of the 
property of the judgment-debtor specified in the schedule 
hereunder annexed, and whereas the 

day of 19 , has been fixed for 'the sale of 

the said property, . copies of the 

proclamation of sale are by this warrant made over to you, 
and you are hereby ordered to have the proclamation pub- 
lished by beat of drum within each of the properties speci- 
fied in the said schedule, to affix a copy of the said pro- 
clamation on a conspicuous part of each of the said 

properties 
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properties and afterwards on the Court-house, and then to 
submit to this Court a report showing the dates on which 
.and the manner in which the proclamations have been 
published. 

Dated the day of 19 


Schedule . 


Judge . 


No. 31. 

Certificate by Officer holding a Sate of the Deficiency 
of Price on a Re-sale of Property by reason of 
the Purchaser’s Default. (O. 21, r. 71.) 

(Title.) 

Certified that at the re-sale of the property in execution 
of the decree in the above-named suit, in consequence of 
default on the part of , purchaser, there was a defi- 

ciency in the price of the said property amounting to 
Rs. , and that the expenses attending such re-sale 

amounted to Rs. , making a total of Rs. 

which sum is recoverable from the defaulter. 

Dated the day of 19 


Officer holding the sale . 


No. 32. 

Notice to Person in Possession of Moveable Property 
sold in Execution. (O. 21, r. 79.) 

(Title.) 

To 

Whereas 

has become the purchaser at a public sale in execution of the 
'decree in the above suit of 

now in your 

possession, you are hereby prohibited from delivering pos- 
session of the said to any person except the said 

Given under my hand and the seal of the Court, this 
day of L9 . 


Judge . 

No. 33- 
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Prohibitory Order against Payment of Debts soud in 
Execution to any other than the Purchaser. (O. 
21, r. 79.) 


To 


(Txtle.) 

and to 


Whereas has 

become the purchaser at a public sale in execution of the 
deci ee in the above suit of 

being debts due from you 
to you 

; It is ordered that you 
be, and you are hereby, prohibited 
fiom receiving, and you from making 

payment of, the said debt to any person or persons except 
the said 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


No. 34. 


Prohibitory Order against the Transfer of S hare s so ij> 
in Execution. (O. 21, r. 79.) 


To 


(Title.) 


and Secretary of 

Corporation. 

Whereas has become the purchaser 

at a public sale in execution of the decree, in the above suit, 
of certain shares in the above Corporation, that is to say, of 


standing in the name of you 

; It is or- 
dered that you 

be, and you are hereby, prohibited from making 
any transfer of the said shares to any person except the said 
, the purchaser aforesaid, or from receiving 
any dividends thereon; and you 

, Secretary of the said Corporation, from permitting 

any 
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any such, transfer or making any such payment to any person 

except the said 

the purchaser aforesaid. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge . 


No. 35. 

Certificate to J udgment-debtor authorizing him to 
MORTGAGE, LEASE OR SflBLL PROPERTY. (O. 21, r. 83.) 

( Title.) 

Whereas in execution of the decree passed in the above 
suit an order was made on the day of 

19 for the sale of the under- 

mentioned property of the judgment-debtor 

, and wheieas the Court has, on the application 
of the said judgment-debtor, postponed the said sale to en- 
able him to raise the amount of the decree by mortgage, lease* 
or private sale of the said property or of some part thereof : 

This is to certify that the Court doth hereby authorize* 
the said judgment-debtor to make the proposed mortgage, 
lease or sale within a period of 

from the date of this certificate; provided that all monies 
payable under such mortgage, lease or sale shall be paid 
into this Court and not to the said judgment-debtor. 

. Description of property . 

Given under my hand and the seal of the Court, this 
day of 19 


Judge . 


No. 36. 


Notice to show Cause why Sale should not be set aside*. 

(O. 21, rr. 90, 92.) 


To 


(Title.) 

Whereas the under-mentioned property was sold on the 
day of 19 in execu- 

tion* 
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ifcion of the decree passed in the above-named suit, and where- 
as , the decree-holder [or judgment-debtor], 

has applied to this Court to set aside the sale of the said 
property on the ground of a material irregularity [or fraud] 
m publishing [or conducting] the sale, namely, that 


Take notice that if you have any cause to show why the 
said application should not be granted, you should appear 
with your proofs in this Court on the day of 

19 , when the said application will be 

heard and determined. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Description of property. 


Judge. 


No. 37. 


Notice to show Cause why Sate should not be set aside. 
(O. 21, rr. 91, 92.) 


To 


(Title.) 


Whereas , the purchaser 

of the under-mentioned property sold on the 
-day of 19 , in execution of 

the decree passed in the above-named suit, has applied to 
■this Court to set aside the sale of the said property on the 
ground that , the 

judgment-debtor, had no saleable interest therein : 

Take notice that if you have any cause to show why the 
said application should not be granted, you should appear 
with vour proofs in this Court on the 

day of 19 when the said appli- 

cation will be heard and determined. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Description of property. 


Judge. 
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No. 38. 

Certificate of Sale of Land. (O. 21, r. 94.)' 

( Title .) 

This is to certify that lias been de- 

clared tbe purchaser at a sale by public auction on the 
day of 19 , of 

in execution ot 

decree in this suit, and that tbe said sale bas been duly 
confirmed by tbis Court. 

Given under my band and tbe seal of tbe Court, tbis 
day of 19 . 


Judge . 


No. 39. 


Order for Delivery to certified Purchaser of Land at 
a Sale in Execution. (O. 21, r. 95.) 


To 


{Title.) 

Tbe Bailiff of tbe Court. 


Whereas 

tbe certified purchaser of 

*ale in execution of decree in suit No. 

You are hereby ordered to put tbe said 

tbe certified purchaser, as aforesaid, in 

same. 


bas become- 
at a 

of 19 ; 

9 

possession of the 


Given under my hand and the seal of the Court, this 
day of 19 


Judge. 


No. 40. 

Summons to appear and answer Charge op Obstructing 
Execution op Decree. (O. 21, r. 97.) 

(Title.) 

To 

Whereas _ , the 

decree-holder in the above suit, has complained to this Court 

that 
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-that you have resisted (or obstiucted) the officer charged 
with the execution of the warrant for possession : 

You are hereby summoned to appear in this Court on the 
day of 19 at a.m., 

to answer the said complaint. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge. 


N,o. 41. 


Warrant of Committal. (O. 21, r. 98.) 


Vo 


(2 

The Officer in Charge of the Jail at 


Whereas the undermentioned property has been decreed 
o , the plaintiff in this suit, and whereas the Court 

is satisfied that without any just cause resisted [or 

obstiucted] and is still resisting [or obstructing] the said 
in obtaining possession of the property, and 
whei'eas the said has made application to this Couit 

that the said be committed to the civil prison; 

You are heieby commanded and required to take and 
receive the said into the civil piison and to 

keep him imprisoned therein for the peiiod of days. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


No. 42. 

Authority of the Collector to Stay Pttelic Sale of 

Land. 


(Section 72.) 


Vo 


(TttJe.) 


Sir, 

In 


, Collector of 

answer to your communication No. , dated 

9 representing that the sale in execution of the 

deci ee 
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■decree in this suit of land situate within your 

district is objectionable, I have the honour to inform you 
that you are authorized to make provision for the satisfac- 
tion of the said decree in the manner recommended by 
you. 

I have the honour to be. 
Sin, 

Tour obedient Servant, 
Judge . 


APPENDIX P. 
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APPENDIX P. 

SUPPLEMENTAL PROCEEDINGS. 


No. 1. 

"Warrant of Arrest before Judgment. (O. 38, r. 1.) 

(Title.) 

To 

Tlie Bailiff of tlie Court. 

Wherea s , the plaintiff in the above 

suit, claims the sum of Rs. as noted in the margin, 

and has proved to the satisfac- 
tion of the Court that there is- 
probable cause for believing 
that the defendant 

is about to 

These are to command you 
to demand and receive from 
the said the 

sum of Rs. as sufficient 

to satisfy the plaintiff’s claim, and unless the said sum of 
Rs. is forthwith delivered to you by or on behalf of 

the said , to take the said * into custody, 

and to bring him before this Court, in older that he may 
show cause why he should not furnish security to the amount 
of Rs. for his personal appeaiance before the Court, 

until such time as the said suit shall be fully and finally 
disposed of, and until satisfaction of any decree that may 
bg passed against him in the suit. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 2. 

Security for Afpearanoe of a Defendant arrested 
before Judgment. (O. 38, r. 2.) 

(Title.) 

_ Whereas at the instance of , the plaintiff 

in the above suit, the defendant, has been 

arrested and brought before the Court; 
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And whereas on the failure of the said defendant to shovr 
cause why he should not furnish security for his appearance* 
the Court has ordered him to furnish such security: 

Therefore I have voluntaiily become 

surety and do hereby bind myself, my heirs and executors, to 
the said Court, that the said defendant shall appear at any 
time when called upon while the suit is pending and until 
satisfaction of any decree that may be passed against him in 
the said suit; and in default of such appearance I bind 
myself, my heirs and executors, to pay to the said Court, at 
its order, any sum of money that may be adjudged against 
the said defendant in the said suit. 

Witness my hand at this day of 

19 

{Signed.) 

Witnesses. 

1 . 

2 . 


No. 3. 


Summons to Defendant to appear on Surety’s Application 
for Discharge. (O. 38, r. 3.) 

{Title.) 

To 

Whereas , who became surety on the 

day of 19 . for your appearance in the above 

suit, has applied to this Court to be discharged from lus 
obligation : 

"You are hereby summoned to appear in this Court in 
person on the day of 19 , at a. m. ? 

when the vsaid application will be heard and determined. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 4. 


Order for Committal. (O. 38, r. 4.) 


To 


{Title.) 


Whereas , plaintiff in this suit, has made appli- 

cation to the Court that security be tafcen for the appeal ance 
of , the defendant, to answer any judgment that may 

be passed against him in the suit ; and whereas the Court has 

called 
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called upon the defendant to furnish such security, or to 
offer a sufficient deposit in lieu of security, which he has 
failed to do ; it is ordered that the said defendant 
he committed to the civil prison until the decision of the 
suit; or, if judgment he pronounced against him, until 
satisfaction of the decree. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge. 


No. 5. 


Attachment before Judgment, with Order to call eor 
Security for Fulfilment of Decree. (O. 38, r. 5.) 


To 


{Title.) 


The Bailiff of the Court. 

Whereas has proved to the satisfaction oi 

the Court that the defendant in the above suit ; 

These are to command you to call upon the said defend- 
ant on or before the day of 19 either to 

furnish security for the sum of rupees to produce 

and place at the disposal of this Court when required 

or the value thereof, or such portion of the value 
as may he sufficient to satisfy any decree that may he passed 
against him; or to appear and show cause why he should 
not furnish security; and jou are fuither ordered to attach 
(he said and keep the same under safe and secure 

custody until the further order of the Court; and you are 
further commanded to return this warrant on or beiore the 
day of 19 , with an endorsement certi- 

fying the date on which and the manner in which it has 
been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this 
-day of 19 . 

Judge. 


No. B. 

Security for the Production of Property. (O. 88, r. 8.) 

{Title.) 

Whereas at the instance of , the plaintiff in the 

above suit, the defendant has been directed by 

the 
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the Court to furnish security in the sum of Rs. to 

produce and place at the disposal of the Court the property 
specified m the schedule hereunto annexed; 

Therefore I have voluntarily become surety and 

do hereby bind myself, my heirs and executors, to the said 
Court, that the said defendant shall produce and place at the 
disposal of the Court, when required, the property specified 
in the said schedule, or the value of the same, or such 
portion thereof as may be sufficient to satisfy the decree; 
and in default of his so doing, I bind myself, my heirs and 
executors, to pay to the said Court, at its order, the said 
sum of Rs. or such sum not exceeding the 

said sum as the said Court may adjudge. 

Schedule . 


Witness my hand at 
19 . 

Witnesses. 

1 . 

2 . 


this day of 

(Sxgned) 


Ho. T. 

Attachment before Judgment, on Proof of Paid-ore to 
furnish Security. (O. 38, r. 6.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas , the plaintiff in this suit, has 

applied to the Court to call upon ,the 

defendant, to furnish security to fulfil any decree that may 
be passed against him in the suit, and whereas the Court has 
^called upon the said to furnish such security, 

which he has failed to do ; These are to command you to 
attach , the property of the said , 

and keep the same under safe and secure custody until the 
further order of the Court ; and you are further commanded 
to return this warrant on or before the day of 

19 with an endorsement certifying the date on 

which and the manner in which it has been executed, or the 
reason why it has not been executed. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


No. 8. 
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No. 8. 

Tempob4Jrt Injunctions. (O. 39, r. 1.) 

(Tzile.) 

Upon motion made unto this Court by , Pleadei 

of [or Counsel for] the plaintiff A. B., and upon reading the 
petition of the said plaintiff in this matter filed [this day] 
[or the plaint filed in this suit on the day of 

, or the written statement of the said plaintiff filed 
on the day of 

] and upon hearing the evidence of 
and in support thereof [if after notice 

and defendant not appearing: add , and also the evidence of 
* as to service of notice of this motion 

upon the defendant C. D.] : This Court doth order that 
an injunction be awarded to restrain the defendant C. D-, 
his servants, agents and workmen, from pulling down, oi 
suffering to be pulled down, the house in the plaint in the 
said suit of the plaintiff mentioned [or in the written state- 
ment, or petition, of the plaintiff and evidence at the 
hearing of this motion mentioned j, being No. 9, 
Oilmongers Street, Hindupur, in the Taluk of 
and from selling the materials whereof the said house K 
composed, until the hearing of this suit or until the fuither 
order of this Court. 

Dated this day of 19 . 


Judge. 


[Where the injunction is sought to restrain the nego- 
tiation of a note or hill, the ordering part of the order ~ 
may run thus : — ] 

to restrain the defendants and 

from parting with out of the custody of them or any of 
them or endorsing, assigning or negotiating the promissory 
note [or bill of exchange] in question, dated on or about 
the^ ^ . , etc., mentioned in the 

plaintiff's plaint^ [or petition] and the evidence heard at 
this motion until the hearing of this Suit, or until the* 
further order of this Court. 

tin Copyright oases'] to restrain the 

defendant C. D. ^ his servants, agents or workmen, from 
printing, publishing or vending a book, called 

, or any part thereof, until the, etc. 
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[Wheie part only of a book is to be restrained ] 

to restrain the defendant C. D., his servants, 
agents or workmen, from printing, publishing, selling or 
otherwise disposing of such paits of the book in the plaint 
[or petition and evidence, etc.] mentioned to have been 
published by the defendant as hereinafter specified, 
namely, that part of. the said book which is entitled 
and also that part which is entitled 
[or which is contained in page to page 

both inclusive] until , etc. 

[In Patent cases ] to restrain the defendant 

C. D., his agents, servants and workmen, from making 
or vending any perforated bricks [or as the cast may be] 
upon the principle of the inventions in the plaintiff’s plaint 
[or petition, etc., or written statement, etc.,] mentioned, 
belonging to the plaintiffs, or either of them, during the 
remainder of the respective terms of the patents in the 
plaintiff’s plaint [or as the case may be] mentioned, and 
from counterfeiting,* imitating or resembling the same in- 
ventions, or either of them, or making any addition thereto, 
or subtraction therefrom, until tEe hearing, etc. 

• [In cases of Trade marks] to restrain the 

defendant C. D., his seivants, agents or workmen, from 
selling, or exposing for sale, or procuring to be <*old, any 
composition or blacking f or as the case may be] described as 
01 puiporting to be blacking manufactured by the plaintiff 
A. B., in bottles having affixed thereto such labels as in the 
plaintiff’s plaint [or petition, etc.] mentioned, or any other 
labels so contrived or expressed as, by colourable imitation 
or otherwise, to represent the composition or blacking sold 
by the defendant to be the same as the composition or 
blacking manufactured and sold by the plaintiff A. B., and 
from using trade-cards so contrived or expressed as to le- 
piesent that any composition or blacking sold or proposed 
to be sold by the defendant is the same as the composition 
or blacking manufactured or sold by the plaintiff A. B., 
until the, etc. 

[To restrain a partner from in any way interfering in the 

business] 

to restrain the defendant 0 . D., his agents 
and servants, from entering into any contract, and from 
accepting, drawing, endorsing or negotiating any bill of ex- 
change, note or written security in tie name of the partner- 
ship-firm of B. and D., and from contracting any debt, 
buying and selling any goods, and from making or entering 
into any verbal or written promise, agreement or under- 
taking, and from doing, or causing to be done, any act, 
in the name or on the credit of the said partnership-firm of 

B. 
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B. and D., or whereby the said partnership -firm can or 
may in any maimer become or be made liable to or for 
the payment of any sum of money, or for the performance 
of any contract, promise or undertaking until the, etc. 


No. '[»]. 

Appointment of a Receiver. (O. 40, r. 1.) 

{Title.) 

Til 

"Whereas has been attached in execution 

of a decree passed in the above suit on the day of 

19 , in favour of ; "You are hereby (subject to 

your giving security to the satisfaction of the Court) 
appointed receiver of the said property -under Order XL of 
the Code of Civil Procedure, 1908, with full powers under 
the provisions of that Order. 

You are required to render a due and proper account of 
your receipts and disbursements in respect of the said 
property on .You will be entitled to remunera- 
tion at the rate of per cent, upon your receipts 

under the authority of this appointment. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge. 


No. *[10]. 

Bond to be given by Receiver. (O. 40, r. 3.) 

(Title.) 

Know all men by these presents, that we, and 

and , are jointly and severally bound to 

of the Court of in its. to be 

S aid to the said or his successor in office for the 

me being. For which payment to be made we bind 
euxselves, and each of us, in the whole, our and each of 
eur heirs, executors and administrators, jointly and seve- 
rally, by these presents. 

Dated this day of 19 . 

Whereas 


1 forms 6 and 7 wars renumbered S and 10, 
and Sdh. I of the Repealing and Amending Act, 1 
Acts,,Vol. VIII. * 
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Whereas a plaint has been filed in this Court by 
against for the purpose of [ here insert the object 

of suit] : 

And whereas the said has been appointed, by 

order of the above-mentioned Court, to receive the rents 
and profits of the immoveable property and to get in the 
outstanding N moveable property of in the said 

plaint named : 

Now the condition of this obligation is such, that if the 
above-bounden shall duly account for all and every 

the sum and sums of money which he shall so receive on 
account of the rents and profits of the immoveable property, 
and in respect of the moveable property, of the said 
at such periods as the said Court shall appoint, and shall 
duly pay the balances which shall from time to time be 
certified to be due from him as the said Court hath directed 
or shall hereafter direct, then this obligation shall be void, 
otherwise it shall remain in full force. 

Signed and delivered by the above-bounden in the pie- 
sence of 

Note . — If deposit of money is made, the memorandum 
thereof should follow the terms of the condition of the bond. 
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APPENDIX GK 

APPEAL, REFERENCE AND REYIEW. 
No. 1. 

Memorandum of Appeal. (O. 41, r. 1.) 

{Title.) 


Tie 

above-named appeals to tie 
Court at from tie decree of 

in Suit No. of 19 , dated tie 

day of 19 , and sets forti tie following 

grounds of objection to tie deciee appealed fiom, namely : — 


No. 2. 


Security Bond to be given on order being made to stay 
Execution op Decree. (O. 41, r. 5.) 


To 


{Title.) 


This secuiixy bond on stay of execution of decree 
executed by witnesseth: — 


Tiat , tie plaintiff in Suit No. of 19 , 

iaving sued , the defendant, in tiis Court and a 

decree iaving been passed on tie dev of 19 

in favour of tie plaintiff, and tie defendant iaving pre- 
ferred an appeal from tie said decree in tie Court, 

tie said appeal is still pending. 

Now tie plaintiff decree-iolder having applied to execute 
tie decree, tie defendant has made an application praying 
for stay of execution and ias been called upon to furnish 
security. Accordingly I, of my own free will, stand 
security to the extent of Rs. , mortgaging tie pro- 

perties specified in tie schedule hereunto annexed, and 
covenant that if tie decree of tie first Court be confirmed 
or varied by tie Appellate Court tie said defendant shall 
duly act in accordance with the decree of tie Appellate 
Court and shall pay whatever may be payable by him there- 
under, and if he should fail therein then any amount so 
payable shall be realized -from the properties hereby mort- 
gaged, and if the proceeds of the Bate of the said properties 
are insufficient to pay the amount due, I and my legal 

representatives 
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representatives will be personally liable to pay tbe balance. 
To this effect I execute this security bond this day 

of 19 . 


Schedule. 


Witnessed by ( Signed ) 

2 . 


No. 3. 


SEcrmn’ Bond to be given during the Pendency of 
Appeal. (O. 41, r. 6.) 

{Title.) 

To 


This security bond on stay of execution of decree exe- 
cuted by witnesseth: — 

That , the plaintiff in Suit No. of 19 , 

having sued , the defendant, in this Court and a 

decree having been passed on the day of 

19 in favour of the plaintiff, and the defendant 

having preferred an appeal from the said decree in the 

Court, the said appeal is still pending. 

# * 
the plaintiff decree-holder has applied for execu- 
tion of the said decree and has been called upon to furnish 
security. Accordingly I, of my own free will, stand 
security to the extent of Rs. mortgaging the pro- 

perties specified in the schedule hereunto annexed, and 
covenant that if the decree of the first Court be reversed or 
varied by the Appellate Court, the plaintiff shall restore 
any property which may be or has been taken in execution 
of the said decree and shall duly act in accordance with the 
decree of the Appellate Court and shall pay whatever may 
be payable by him thereunder, and if he should fail therein 
then any amount so payable shall be realized from the pro- 
perties hereby mortgaged, and if the proceeds of the sale of 
the said properties are insufficient to pay the amount due, 
I and my legal representatives will be personally liable to 
pay the balance. To this effect I execute this security bond 
this day of 19 . 

Schedule . 

Witnessed by (Signed) 

1 . 

2 . 

No. 4. 
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No. 4. 


To 


Security fob. Costs or Appeal. (O. 41, r. 10.) 

(Title.} 


This security bond for costs of appeal executed by 
witnesseth : — 


This appellant has preferred an appeal from the decree 
in Suit No. of 19 , against the respondent, and has 

been called upon to furnish security Accordingly I, of my 
own free will, stand security for the costs of the appeal, 
mortgaging the properties specified in the schedule hereunto 
annexed. I shall not transfer the said properties or any 
part thereof, and in the event of any default on the part of 
the appellant, I shall duly carry out any order that may 
be made against me with regard to payment of the costs of 
appeal. Any amount so payable shall be realized from the 
properties hereby mortgaged, and if the proceeds of the sale 
of the said properties are insufficient to pay the amount due 
I and my legal representatives will be personally liable to 
pay the balance. To this effect I execute this security bond 
this day of 19 . 


Schedule 


“Witnessed bv 

1 . 

2 -. 

(Signed) 


No. 5. 

Intimation to Lower Court oe Admission 1 of Atpbae. 

(O. 41, r. 13.) 

(Title.) 

To 

You are^ hereby directed to take notice that , 

the in the above suit, has pref erred_ an appeal to this 

Court from the decree passed by you therein on the 
day of 19 . 

You are requested to send with all practicable despatch 
all material papers in the suit. 

Dated the day of 19 
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No. 6. 


Notice to [Respondent of the Day fixed foe. the Heaping 
of the Appeal. (O. 41, r. 14.) 

{Title.) 


Appeal from the 
dated the day of 

To 


Take notice that an appeal fiom the decree of 
in. this case has been, presented by and registered 

in this Court, and that the day of 

19 has been fixed by this Court for the hearing of 

this appeal. 

If no appearance is made on your behalf by yourself, 
your pleader, or by some one by law authorized to act for 
you in this appeal, it will be heard and decided in your 
absence. 

Gtiven under my hand and the seal of the Court, this 
day of 19 I 


of the Court of 
19 


Respondent t. 


Judge. 

[Note . — If a stay of execution has been ordered, intima- 
tion should be given of the fact on this notice.] 


No. 7. 


Notice to a Party to a Suit not hade a Pasty to the 
Appeal but joined by the Court as a Respondent. 

(O. 41, r. 20.) 

(Title.) 

To 


Whereas you were a party in suit No. of 

19 , in the Court of , and whereas the 

has preferred an appeal to this Court from the 
decree passed against him in the said suit and it appears to 
this Court that you are interested in the result of the said 
appeal : 

This is to give you notice that this Court has directed you 
to be made a respondent in the said appeal and has 

adjourned 
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adjourned the hearing thereof till the day of 

19 , at a.m. If no appearance is made on 

yottr behalf on the said day and at the said hour the appeal 
will be heard and decided in your absence. 

Given under my hand and the seal of the Court, 
this day of 19 

Judge. 


No. 8. 

Memorandum op Cross Objection. (O. 41, r. 22.) 

(Title.) 

Whereas the has preferred an appeal to 

the Court at from 

the decree of in Suit No. of 19 , 

dated the day of 19 , and where- 

as notice of the day fixed for hearing the appeal was served 
on the on the day of 19 , 

the files this memorandum of cross objec- 

tion under rule 22 of Order XLI of the Code of Civil 
Procedure, 1908, and sets forth the following grounds- of 
objection to the decree appealed from, namely: — 


No. 9. 

Decree in Appeal. (O. 41, r. 35.) 

(Title.) 

Appeal No. of 19 from the decree of the 

Court of dated the day of 

19 . 

Memorandum of Appeal. 

Plaintiff. 

Defendant. 

The above-named appeals to the 

Court at from the decree of in the 

above suit, dated the day of 19 , 

for the following reasons, namely : — 

This appeal coming on for hearing on the day of 

19 , before , in the presence 

of 
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of for tke appellant and of for 

the respondent, it is ordered — 

Tke costs of tkis appeal, as detailed below, amounting 1 to 
Rs. , are to be paid by . Tke costs of tke original 

suit are to be paid by 

Given under my kand tkis dav of 

19 . 


Judge , 


Costs of Appeal. 


Appellant 

Ain o nut 

Respondent 

Amount. 


i 

Rs 

i 

a. 

p. 


»!, ^ a. 

| 

P- 

1. Stamp for memoran- 

dum of appeal 

2. Do. for fewer 

S. Service of processes . 

4. PleadtA's fee on Rs. 

Tot-uq 

i 

r 

■ 


fetamp for poviei 

Do. for petition 

Service of pjocesses . 

Pleader’s fee on Rs. ' 
j Total 

l 

I ' 



Ho. 10. 

Application to appeal in formal pauperis. (O. 44, r. 1.) 

(Title.) 


I tke above-named, pre- 

sent tke accompanying memorandum of appeal from tke 
decree in tke above suit and apply to be allowed to appeal 
as a pauper. 

Annexed is a full and true schedule of all tke moveable 
and immoveable property belonging to me witk tke estimat- 
ed value thereof. 

Dated tke day of 19 . 

(Signed) 

Note . — Where tke application is by tke plaintiff he 
should state whether he applied and was allowed to sue in 
tke Court of first instance as a pauper. 


No. 11* 
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No. 11. 

Notice op appeal in foema pauperis. (O. 44, r. 1.) 

(Title.') 

Whereas the above-named has applied to be 

allowed to appeal as a pauper from the decree in the above 
suit dated the day of 19 and 

whereas the day of 19 has been fixed 

for hearing the application, notice is hereby given to you * 
that if you desire to show cause why the applicant should not 
be allowed to appeal as a pauper an opportunity will be 
given to you of doing so on the afore-mentioned date. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge. 


No. 12. 

Notice to show cause why a certificate op appeal to 
the Kino in Council should not be granted. 
(O. 46, r. 3.) 

(Title.) 

To 

Take notice that 

has applied to this Court for a certificate that as regards 
amount or value and nature the above ease fulfils the 
requirements of section 110 of the Code of Civil Procedure, 
1908, or that it is otherwise a fit one for appeal to His 
Majesty in Council. 

The day of 19 is fixed for you to 

show cause why the Court should not grant the certificate 
asked for. 

Given under my hand and the seal of the Couit, this 
day of 19 . 

Registrar, 


No. 13. 


Notice to respondent op admission <>$ appeal to the 
King in Council. (O. 46, r. 8.) 


To 


(Title.) 


Whereas , the 

in the above case, has furnished the security and 

made 
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■made the deposit required by Order XLV, rule 7, of the Code 
•of Civil Procedure, 1908 : 

Take notice that the appeal of the said to His 

Majesty in Council has been admitted on the day of 

19 . 

Given under my hand and the seal of the Court, this 
.day of 19 . 


Registrar. 


No. 14. 


Notice to show Catjse why a Review should not be 
granted. (O. 47, r. 4.) 


To 


(Title.) 


Take notice that has applied to this Court 

for a review of its decree passed on the day of 

19 in the above case. The day of 

19 is- fixed for you to show cause why the Court should 
not grant a review of its decree in this case. 

Given under mv hand and the seal of the Court, this 
•day of 19 . 


Judge. 


APPENDIX H. 
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APPENDIX H. 

MISCELLANEOUS. 

No. 1. 

Agreement of Parties as to is sites to be tried 
(O. 14, r. 6.) 

{Title.) 

Whereas we, the parties in the above suit, aie agreed as 
to the question of fact [or of law] to be decided between us 
and the point at issue between us is whethei a claim found- 
ed on a bond, dated the dav of 19 

and filed as Exhibit in the said suit, is 

or is not beyond the statute of limitation (or state the point 
at issue whatever it may he) : 

We therefore severally bind ourselves that, upon the 
finding of the Court in the negative [or affirmative] of such 
issue, will pay to the said the sum 

of Rupees (or such sum as the Court shall hold 

to be due thereon), and I, the said , will accept 

the said sum of Rupees (or such sum as 

the Coust shall hold to be due) in full satisfaction of my 
claim on the bond aforesaid [or that upon such finding I, 
the said will do or abstain from doing, etc., 

etc.]. 


Plaintiff. 

Defendant. 

Witnesses. — 

1 . 

2 . 

Dated the day of 19 




No. 2. 


Notice of application for the transfer of a suit to 
another Court for trial. (Section 24.) 


To 


In the Court of the District Judge of 
No. of 19 

Whereas an application, dated the 

19 has been made to this Court by 


dav of 
the 
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the in Suit 'No . of 19 now 

pending in the Court of tlie at , in which 

is plaintiff and is defendant, for 

the transfer of the suit for trial to the Court of the 
at : — 

You are hereby informed that the day of 

19 has been fixed for the hearing of the application, 
when you will be heard if you desire to offer any objection 
to it. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


No . 3. 

Notice of Payment into Court. (O. 24, r. 2.) 

( Title .) 

Take notice that the defendant has paid into Court 
Its. and says that that sum is sufficient to satisfy 

the plaintiff’s claim in full. 

X Y., Pleader for the defendant . 
To Z., Pleader for the 'plaintiff. 


To 


No . 4. 

Notice to show cause. (General form.) 
(Title.) 


Whereas the above-named 
has made application to this Court that 

You are hereby warned to appear in this Court in person 
or by a pleader duly instructed on the 

day of 19 , at o’clock in the 

forenoon, to show cause against the application, failing 
wherein, the said application will be heard and determined 
ex parte . 

Given under my hand and the seal of the Court, this 
day of 19 


Judge i 

"No. 5. 
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List of Documents produced by (O. 13, r. 1.) 


{Title.) 


• 

Description of document. 

Date, if any, 
which the docu- 
ment bears. 

Signature of party or 
pleader. 

1 

% 

3 

4 






Ho. 6. 

Hotice to Parties of the Day fixed for Examination of 
a Witness about to leave the Jurisdiction. (O. 18, 
r. 16.) 


To 


{Title.) 


plaintiff (or defendant.) 

Whereas in the above suit application Las been made to 
the Court by ^ that the examination of 

, a -witness required by the said * , in 

the said suit may be taken immediately; and it has been 
shown to the Court’s satisfaction that the said witness is 
about to leave the Court’s jurisdiction {or any other good and 
sufficient cause to be stated) : 

Take notice that the examination of the said witness 

will be taken by the Court on the day 

of 19 . 


Dated the day of 19 
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Wo. 7. 

Commission to examine absent Witness. {0. 26. rr. 

4, 18.) 

(Title.) 

To 


Whereas tlie evidence of is required by the 

in the above suit ; and whereas ; yon are 

requested to take the evidence on interrogatories \_or vivd 
wooe') of such witness , and yon are hereby 

appointed Commissioner for that purpose. The evidence 
will be taken in the presence of the parties or their agents if 
in attendance, who will be at liberty to question the witness 
on the points specified, and you are further requested to 
make return of such evidence as soon as it may be taken. 

Process to compel the attendance of the witness will be 
issued by any Court having jurisdiction on your application. 

A sum of Us. , being your fee in the above, is here- 

with forwarded. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Wo. 8. 

Letter op Request. (O. 26, r. 5.) 

(Title.) 

{Heading: — To the President and Judges of, etc., etc., or 
as the case may be.) 

Whereas a suit is now pending in the 
in which A. B. is plaintiff and C. D. is defendant; And in 
the said suit the plaintiff claims 

(Abstract of claim.) 

And whereas it has been represented to the said Court 
that it is necessary for the purposes of justice and for the 
due determination of the matters in dispute between the 
parties, that the following persons should be examined as 
witnesses upon oath touching such matters, that is 1o say: 

E. F *, of 

&. JS. 9 of ‘ and 

I. J., of 

And 
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And it appearing that such, witnesses are resident within 
the jurisdiction of your honourable Court ; 

Now I , as the of the said Court, 

have the honour to request, and do hereby request, that for 
the reasons aforesaid and for the assistance of the said Court, 
you, as the President and Judges of the said , or 

some one or more of you, will be pleased to summon the said 
witness (and such other witnesses as the agents of the said 
plaintiff and defendant shall humbly request you in writing 
so to summon) to attend at such time and place as you shall 
appoint before some one or more of you or such other person 
as according to the procedure of your Court is competent to 
take the examination of witnesses, and that you will cause 
such witnesses to be examined upon the interrogatories 
which accompany this letter of request (or vivd voce) touch- 
ing the said matters in question in the presence of the agents 
of the plaintiff and defendant, or such of them as shall, on 
due notice given, attend such examination. 

And I further have the honour to request that you will be 
pleased to cause the answers of the said witnesses to be 
reduced into writing, and all books, letters, papers and 
documents produced upon such examination to be duly 
marked for identification, and that you will be further 
jffeased to authenticate such examination by the seal of 
your tribunal, or in such other way as is in accordance with 
your procedure, and to return the same, together with such 
request in writing, if any, for the examination of other 
witnesses to the said Court. 

(Note . — If the request is directed to a Foreign Court, the 
words ce through His Majesty’s Secretary of State for 
Foreign Affairs for transmission 91 should be inserted after 
the words “ other witnesses 99 in the last line of this form.) 


No. 9. 

Commission eor a Local Investigation, or to examine 
Accounts. (O. 26, rr. 9, 11.) 

(Title.) 


To 


^ Whereas it is deemed requisite, fox the purposes of this 
suit, that a commission for 

* ^ ^ should be issued; You are hereby appointed 

Commissioner for the purpose of 
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Process to compel the attendance "before yon of any 
■witnesses, or for the production of any documents whom 
or which you may desire to examine or inspect, will be 
issued by any Court having jurisdiction on your application. 

A sum of Us. , being your fee in the above, 

is herewith forwarded. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


No. 10. 


Commission to make a Partition. (O. 26, r. 13.) 


To 


{Title.) 


Whereas it is deemed requisite for the purposes of this 
suit that a commission should be issued to make the parti- 
tion or separation of the property specified in, and according 
to the rights as declared in, the decree of this Court, dated 
the day of 19 ; You are hereby 

appointed Commissioner for the said purpose and are 
directed to make such inquiry as may be necessary, to 
divide the said property according to the best of your 
skill and judgment in the shares set out in the said decree, 
and to allot such shares to the several parties. You are 
hereby authorized to award sums to be paid to any party 
by any other party for the purpose of equalizing the value 
of the shares. 


Process to compel the attendance before you of any 
witness, or for the production of any documents, whom 
or which you may desire to examine or inspect, will be issued 
"by any Court having jurisdietion*on your application. 

A sum of Rs. , being your fee in the above, 

is herewith forwarded. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


No. 11. 
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Notice to Minor Dependant and G-uardian. (0. 32, r. 3.) 


To 


(Title.) 


Minor Defendant . 
Natural Guardian . 


Whereas an application lias been presented on tbe part 
of tbe plaintiff in the above suit for the appointment of a 
guardian for the suit to the minor defendant, you, the said 
minor, and you (1) , are heieby required 

to take notice that unless within days from 

the seivice upon you of this notice, an application is made 
to this Court for the appointment of you (1) or of 

some friend of you, the minor, to act as guardian for the 
suit, the Court will proceed to appoint some other person 
to act as a guardian to the minor for the purposes of the 
said suit. 


Given under my hand and the seal of the Court, this 
day of 19 


Judge . 


No. 12. 

Notice to opposite Party of day fixed for hearing- 
EVIDENCE OF PAUPERISM. (0. 33, r. 6.) 

(Title.) 

To 

Whereas ^ has- 

applied to this Court for permission to institute a suit 
against m formd pauperis under Order XXXIII 

of the Code of Civil Procedure, 1908; and whereas the 
Court sees no reason to reject the application; and whereas 
the ^ ^ da j of 19 has been fixed for 

receiving such evidence as the applicant may adduce in 
proof of his pauperism and for hearing any evidence which 
may be adduced in disproof thereof; 

Notice is hereby given to you under rule 6 of 
Order XXXIII that in case you may wish to offer any 
evidence to disprove the pauperism of the applicant, you 

may* 
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may do so on appearing in this Court on the said 
day of 19 

Given under my hand and th<* seal of the Court* this 
day of 19 

Judge. 


No. 13. 

Notice to Surety op his Liability under a Decree. 

(Section 11*).) 

(Title.) 

To 

Whereas you * did on become 

liable as surety for the performance of any decree which 
might be passed against the said defendant in the 

above suit; and whereas a decree was passed on the 

day of 19 against the said 

defendant for the payment of , and whereas 

application has been made for execution of the said decree 
against you : 

Take notice that you are hereby required on or before the 
day of 19 to show cause 

why the said decree should not be executed against you, and 
if no sufficient cause shall % be, within the time specified, 
shown to the satisfaction of the Court, an order for its 
execution will be forthwith issued in the terms of the said 
application. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge . 


No. 14. 
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Parties to 
suit may ap- 
ply for order 
of reference. 


Appointment 
of arbitrator. 

Order of re- 
ference. 


Where refer- 
ence is to two 
or more, or- 
der to pro- 
vide for 
difference of 
opinion. 


Tower of 
Court to ap- 
point arbitra- 
tor in certain 
eases. 


THE SECOND SCHEDULE. 

Arbitration. 

Arbitration in Suits . 

1. (I) Where in any suit all the parties interested agree 
that any matter in difference between them shall be referred 
to arbitration, they may, at any time before judgment is 
pronounced, apply to the Court for an order of reference. 

(2) Every such application shall be in writing and shall 
state the matter sought to be referred. 

2. The arbitrator shall be appointed in such manner as 
may be agreed upon between the parties. 

3. ( 1 ) The Court shall, by order, refer to the arbitrator 
the matter in difference which he is required to determine, 
and shall fix such time as it thinks reasonable for the making 
of the award, and shall specify such time in the order. 

(2) Where a matter is referred to arbitration, the Court 
shall not, save in the manner and to the extent provided in 
this schedule, deal with such matter in the same suit. 

4. (1) Where the reference is to two or more arbitrators, 
provision shall be made in the order for a difference of 
opinion among the arbitrators — 

(a) by the appointment of an umpire; or 

(&) by declaring that, if the majority of the arbitrators 
agree, the decision of the majority shall prevail; 
or 

(c) by empowering the arbitrators to appoint an 
umpire ; or 

(<Z) otherwise as may be agreed between the parties or, 
if they cannot agree, as the Court may deter- 
mine. 

(2) Where an umpire is appointed, the Court shall fix 
such time as it thinks reasonable for the making of his 
award in case he is required to act. 

5. (1) In any of the following cases, namely: — 

(а) where the parties cannot agree within a reasonable 

time with respect to the appointment of an arbi- 
trator, or the peison appointed refuses to accept 
the office of arbitrator, or 

(б) where an arbitrator or umpire — 

(i) dies, or 
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( ii ) refuses or neglects to act or becomes incapable 
of acting, or 

(Hi) leaves British. India in circumstances showing 
that he will probably not return at an early 
date, or 

(c) where the arbitrators are empowered by the order of 
reference to appoint an umpire and fail to do so. 


any party may serve the other party or the arbitrators, as 
the case may be, with a written notice to appoint an arbitra- 
tor or umpire. 


(2) If, within seven clear days after such notice has been 
served or such further time as the Court may in each case 
allow, no arbitrator or no umpire is appointed, as the case 
may be, the Court may, on application by the party who 
gave the notice, and after giving the other party an oppor- 
tunity of being heard, appoint an arbitrator or umpire or 
make an order superseding the arbitration, and in such case 
shall proceed with the suit. 

6. Every arbitrator or umpire appointed under para- Powers of 
graph 4 or paragraph 5 shall have the like powers as if his arbitrator 
name had been inserted in the order of reference. appomted 

under para- 
graph 4 or 5 


7. (1) The Couit shall issue the same processes to the Summoning 
parties and witness whom the arbitrator or umpire desires witnesses and 
to examine, as the Court may issue in suits tried before it. default# 


(2) Persons not attending in accordance with such 
process, or making any other default, or refusing to give 
their evidence, or guilty of any contempt to the arbitrator 
or umpire during the investigation of the matters referred, 
shall be subject to the like disadvantages, penalties and 
punishments, by order ‘of the Court on the representation 
of the arbitrator or umpire, as they would incur for the 
like offences in suits tried before the Court. 


8 . Where the arbitrators or the umpire cannot complete Extension of 
the award within the period specified in the order, the Court time for mak- 
may, if it thinks fit, either allow further time, and from kg award, 
time to time, either before or after the expiration of the 

period fixed for the making of the award, enlarge such 
period; or ip.ay make an order superseding the arbitration, 
and in such case shall proceed with the suit. 

9. Where an umpire has been appointed, he may enter Where uni- 
on the reference in the place of the arbitrators, — pire may arbi- 

trate in lien 

(a) if they have allowed the appointed time to expire of arbitrators, 
without making an award, or 
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(6) if they Have delivered to tlie Court or to the umpire 
a notice in writing stating that they cannot 
agree. 

10 . Where an award in a suit ha^ been made, the persons 
wIlo made it shall sign it and cause it to be filed in Court, 
together with any depositions and documents which have 
been taken and proved before them ; and notice of the filing 
shall be given to the parties. 

11 . Upon any reference by an order of the Court, the 
arbitrator or umpire may, with the leave of the Court, state 
the award as to the whole or any part thereof in the form 
of a special case for the opinion of the Couit, and the 
Court shall deliver its opinion thereon, and shall order, 
such opinion to be added to and to form part of the award. 

12 . The Court may, by order, modify or correct an 
award, — 

(a) where it appears that a part of the award is upon a 

matter nof referred to arbitration and such part 
can be separated from the other part and does 
not affect the decision on the matter referred; 
or 

(b) where the award is imperfect in form, or contains 

any obvious error which can be amended without 
affecting such decision; or 

(c) where the award contains a clerical mistake or an 

error arising from an accidental slip or omission. 

13 . The Court may also make such order as it thinks fit 
respecting the costs of the arbitration where any question 
arises respecting such costs and the award contains no 
sufficient provision concerning them. 

14 . The Court may remit the award or any matter 
referred to arbitration to the reconsideration of the same 
arbitrator or umpire, upon such terms as it thinks fit, — 

(а) where the award has left undetermined afiy of the 

matters referred to arbitration, or where it de- 
termines any matter not referred to arbitration, 
unless such matter can be separated without 
affecting the determination of the matters 
referred ; 

(б) where the award is so indefinite as to be incapable 

of execution ; 

(o) where an objection to the legality of the award is 
apparent upon the face of it. 

a 15 . (1)' An award remitted under paragraph 14 becomes 
void on failure of the arbitrator or umpire to reconsider it. 

But 
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But no award shall be set aside except on one of the follow- 
ing grounds namely: — 

(а) corruption or misconduct of the arbitrator or 

umpire ; 

(б) either party having been guilty of fraudulent con- 

cealment of any matter which he ought to have 
disclosed, or of wilfully misleading or deceiving 
the arbitrator or umpire; 

( c ) the award having been made after the issue of an 
order by the Court superseding the arbitration 
and proceeding with the suit or after the ex- 
piration of the period allowed by the Court, or 
being otherwise invalid. 

(2) Where an award becomes void or is set aside under 
clause (1), the Court shall make an order superseding the 
arbitration and in such case shall proceed with the suit. 

18. (1) Where the Court sees no cause to remit the award Judgment 
or any of the matters referred to arbitration for re-considera- to be acoord- 
tion in manner aforesaid, and no application has been made to award - 
to set aside the award, or the Court has refused such appli- 
cation, the Court shall, after the time for making such 
application has expired, proceed to pionounce judgment 
according to the award. 

(2) Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except in 
so far as the decree is in excess of, or not in accordance with, 
the award. 


Order of reference on agreements to refer . 

17. (J t) Where any persons agree in writing that any Application 
difference between them shall be referred to arbitration, to file in 
the parties to the agreement, or any of them, may apply to Coiirfc agfcee- 
any Court having jurisdiction in the matter to which the^ e ^ itr ^^ r 
agreement relates, that the agreement be filed in Court. r 

(2) The application shall be in writing and shall be 
numbered and registered as a suit between one or more of the 
parties interested or claiming to be interested as plaintiff 
or plaintiffs, and the others or other of them as defendants 
or defendant, *if the application has been presented by all 
the parties, or, if otherwise, between the applicant as 
plaintiff and the other parties as defendants. * 

(5) On such application being made, the Court shall 
direct notice thereof to be given to all the parties to the 
agreemeht, other than the applicants, requiring such parties 

to 
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to show cause, within the time specified in the notice, why 
the agreement should not be filed. 

(4) Where no sufficient cause is shown, the Court shall 
order the agreement to be filed, and shall mate an order 
of reference to the arbitrator appointed in accordance with 
the provisions of the agreement or, if there is no such 
provision and the parties cannot agree, the Court may 
appoint an arbitrator. 

stay of suit 18 . Where any party to any agreement to refer to 
where there arbitration, or any person claiming under him, institutes 
m®S» t^refec an y stL ^ a g a i ns ^ an y other j>arty to the agreement, or any 
to^rbitra - ** person claiming under him, in respect of any matter agreed 
tion. to be referred, any party to such suit may, at fhe earliest 

possible opportunity and in all cases where issues are settled 
at or before such settlement, apply to the Court to stay the 
suit; and the Court, if satisfied that there is no sufficient 
reason why the matter should not be referred in accordance 
with the agreement to refer to arbitration, and that the 
applicant was, at the time when the suit was instituted 
and still remains, ready and willing to do all things neces- 
sary to the proper conduct of the arbitration, may make 
an order staying the suit. 


Provisions 1 ®- The foregoing provisions, so far as they are consistent 
applicable to with any agreement filed under paragraph 17, shall be 
und° eed ^a- a PP^ ca W e f° all proceedings under the order of reference 
graph I7. ra " znade by the Court under that paragraph, and to the award - 
and to the decree following thereon. 


Arbitration without the intervention of a Court . 

Filing award . 20 . ( 1 ) Where any matter has been referred to arbitra- 
in matter tion without the intervention of a Court, and an award 
arHteation ^ as been ma( l e thereon, any person interested in the award 
withjut inter- may apply to any Court having jurisdiction over the subject- 
ventionof matter of the award that the award be filed in Court. 

(2) the application shall be in writing and shall be 
numbered and registered as a suit between the applicant 
as plaintiff and the other parties as defendants. 

(3) The Court shall direct notice to be given to the 
parties to the arbitration, other than the applicant, requir- 
ing them to show cause, within a time specified, why 'the 
award should not be filed. 


Filing and 
•enforcement 
of snob. 
Award. 


21 . (2) Where the Court is satisfied that the matter has 
been, referred to arbitration and that an award has been made 
thereon, and where no ground such as is mentioned or 
referred to in paragraph 14 or paragraph 15 is proved, the 

Court 
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Court shall order the award to be filed and shall proceed to 
pronounce judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except 
in so far as the decree is in excess of or not in accordance 
with the award. 

22. The last thirty-seven words of section 21 of the Exclusion of 
L of 1877. Specific Relief Act, 1877 1 , shall not apply to any agreement 

to refer to arbitration, or to any award, to which the provi- ^ Mef Act, 
sions of this schedule apply. 1877. 

23. The forms set forth in the Appendix, with such Forms, 
variations as the circumstances of each case require, shall 

be issued for the respective purposes therein mentioned. 


APPENDIX. 

No. 1. 

Application pop an Order op Reference. 

( Title of suit.) 

1. This suit is instituted for (state nature of claim). 

2. The matter in difference between the parties is (state 
matter of difference). 

3. The applicants being all the parties interested have 
agreed that the matter in difference Ibetween them shall be 
referred to arbitration. 

4. The applicants therefore apply for an order of 
reference. 

r A. B. 

C. D, 


Dated the day of 19 . 

Note. — If the parties are agreed as to the arbitrators, 
it should be so stated. 


No. 2. 

Order op Reference. 

(Title of suit.) 

Upon reading the application presented on the 


day 


1 General Acte, Vol. II. 
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day of 19 it is ordered tliat the following 

matter in difference arising in this suit, namely: — 


be referred for determination to X. and Y , or in case of their 
not agreeing then to the determination of Z, who is hereby 
appointed to be umpire; and such arbitrators are to make 
their award in writing on or before the day of 

19 , and in case of the said arbitrators not agree- 

ing in an award the said umpire is to make his award in 
writing within months after the time during 

which it is within the power of the arbitrators to make an 
award shall have ceased. 

Liberty to apply. 

Given under my hand and the seal of the Court, this 
day of 19 . 


J udge. 


No. 3. 

Okder pob. Appointment op New Arbitrator. 

( Title of suit.) 

Whereas by an order, dated the day of 

19 {state order of reference and death , refusal, etc., of 
arbitrator ], it is by consent ordered that Z be appointed in 
the place of X (deceased, or as the case may be) to* act as 
arbitrator with Y , the surviving arbitrator, under the said 
order; and it is ordered that the award of the said arbitra- 
tors be made on or before the day of 

19 . 

Gwen under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 4. 

Special Case. 

(Title of suit.) 

Xn tlie matter of an arbitration between A. B. of 
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and C. D. of , the following special case is stated 

for the opinion of the Court : — 

[Here state the facts concisely in numbered paragraphs^ 

The questions of law for the opinion of the Court are : — 

First, whether „ - .... 

Secondly, whether - 


X. 

Y. 

Dated tho ♦ day of 39 . 


No. 5. 

Awabd. 

( Title of suit.) 

In the matter of an arbitration between A. B. of 
and C. D. of : — 

Wiiebeas in pursuance of an order of reference made 
by the Court of and dated the 

day of 19 the following matter in differ- 
ence botween A. B. and C. D. namely, — 


has been referred to us for determination; 

Now we, having duly considered the matter referred to 
us do hereby make our award as follows: — 

"We award 

that — 

(2) that — 

Dated the day of 19. * 


X. 


Y. 
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THE THIRD SCHEDULE. 

Execution or Decrees by Collectors. 

1. Where the execution of a decree has been transfeived 
to the Collector under section 68, he may — 

(a) proceed as the Court would pioceed when the sale of 

immoveable property is postponed in order to 
enable the judgment-debtor to raise the amount 
cf the decree; or 

(b) raise the amount of the deuce by letting in per- 

petuity, or for a term, on payment of a premium, 
or by moitgaging, the whole or any part of the 
piopeily ordered to be sold.; or 

(c) sell the property ordered to be sold or so much 

thereof as may be necessary. 

2. Wheie the execution of a decree, not being a decree 
oidermg the sale of immoveable propel ty in pursuance of a 
contract specifically affecting the same, but being a decree 
for the payment oj money in satisfaction of which the Court 
has ordered the sale of immoveable property, has been so 
transferred, the Collector, if, after such inquiry as he thinks 
necessary, he has reason to believe that all the liabilities of 
the judgment-debtor can be discharged without a sale of the 
whole of his available immoveable property, may proceed 
as hereinafter provided. 

3. (I) In any such case as is refen ed to in paragraph 2, 
the Collector shall publish a notice, allowing a period o'f 
sixty days from the date of its publication for compliance 
and calling upon — 

(a) every person holding a decree for the payment of 

money against the judgment-debtor capable of 
execution by sale of his immoveable property and 
which such decree-holder desires to have so 
executed, and every holder of a decree for the 
payment of money in execution of which pro- 
ceedings for the sale of such property are 
pending, to produce before the Collector a copy 
of the decree, and a certificate from the Court 
which passed or is executing the same, declaring 
the amount recoverable thereunder; 

(b) every person having any claim on the said property 

to submit to the Collector a statement of such 
claim, and to produce the documents (if any) 
by which it is evidenced. 

(2) such 

m 
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(2) Such notice shall be published by being affixed on a 
conspicuous part of the court-house of the Court which 
made the original order for sale, and in such other places 
(if any) as the Collector thinks fit; and where the address 
of any such decree-holder or claimant is known, a copy 
of the notice shall be sent to him by post or otherwise. 

4 . (7) Upon the expiration of the said period, the Amount of 
Collector shall appoint a day for hearing any representations deciees for * 
which the judgment-debtor and the decree-holders or claim- 

ants (if any) may desire to make, and for holding such ascertained, 
inquiry as he may deem necessary for informing himself and immove. 
as to the nature and extent of such decrees and claims and bailable foT 
of the judgment-debtor’s immoveable propeity, and may, XnrLtisfac- 
from time to time, adjourn such hearing and inquiry. tion. 

(2) Where there is no dispute as to the fact or extent of 
the liability of the judgment-debtor to any of the decrees 
or claims of which the Collector is informed, or as to the 
relative priorities of such decrees or claims, or as to the 
liability of any such property for the satisfaction of such 
decrees or claims, the Collector shall draw up a statement, 
specifying the amount to be recovered for the discharge of 
such decrees, the order in which such decrees and claims 
are to be satisfied, and the immoveable property available 
for that puipose. 

(3) Where any such dispute arises, the Collector shall 
refer the same, with a statement thereof and his own opinion 
thereon, to the Court which made the original order for 
sale, and shall, pending the reference, stay proceedings 
relating to the subject thereof. The Court shall dispose of 
the dispute if the matter thereof is within its jurisdiction, or 
transmit the case to a competent Court for disposal, and the 
final decision shall be communicated to the Collector, who 
shall then draw up a statement as above provided m ac- 
cordance with such decision. 

5. The Collector may, instead of himself issuing the Where Bis- 
notices and holding the inquiry required by paragraphs 3 

and 4, draw up a statement specifying the circumstances of notices and 
the judgment-debtor and of his immoveable property so far bold inquiry, 
as they are known to the Collector or appear in the records 
of his office, and forward such statement to the District 
Court; and such Court shall thereupon issue the notices, 
hold the inquiry and draw up the statement required by 
paragraphs 3 and 4 and transmit such statement to the 
Collector. 

0 . The decision by the Court of any dispute arising Effect ot 
undei paragraph 4 or paragraph 5 shall, as between the decision of 
parties thereto, have the force of and be appealable as a 2 0Urt * stQ 
dew*. 

7 . (1) Whe*e 
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7. (1) Where the amount to be recovered and the 
properly available have been determined as provided in 
paragraph 4 or paragraph f>, the Collector may, — 

(< 7 ) if it appears that the amount cannot be recovered 
without the sale of the whole of the properlv 
available, proceed to sell such property; or, 

(b) if it appears that the amount with interest (if any) 
in accordance with the decree, and, when not 
decreed, with interest (if any) at such 7 ate as he 
thinks reasonable, may be recovered without such 
sale, raise such amount and interest (notwitl - 
standing the original order for sale) — 

(?) by letting in perpetuity or for a term, on pay- 
ment of a premium, the whole or any part of 
the said property; or 

(/?) by mortgaging the whole or any part of such 
property ; or 

(in) by selling part of such property; or 

(fo) by letting on farm, or managing by himself 
or another, the whole or any part of such 
property for any term not exceeding twenty 
years from the date of the order of sale; or 

(v) partly by one of such modes, and partly by 
another or others of such modes. 

(2) For the purpose of managing the whole or any part 
of such property, the Oolleetor may exercise all the powers 
of its owner. 

(3) For the purpose of improving the saleable value of 

the property available or any part thereof, or rendering it 
more suitable for letting or managing, or for preserving 
the property froin sale in satisfaction of an incumbrance, the 
Collector may discharge the claim of any incumbranoer 
which has become payable or compound the 0# any 

incumbrancer whether it has become payable or not, and, 
for the purpose of providing funds to effect such discharge 
or composition, may mortgage, let or sell any portion of the 
property which he deems sufficient. If any dispute arises 
as to the amount due on anv incumbrance with which the 
Collector proposes to deal under this clause, he may institute 
a suit in the proper Court, either in his own name or the 
name of the judgment-debtor, to have an account taken, or 
he may agree to refer such dispute to the decision of two 
arbitrators, one to be chosen by each party, or of an umpire 
to be named by such arbitrators. 


m 


(4) Xu 



1908.] 


Ci oil Procedure. 


(4) In proceeding under this paragraph the Collector 
shall be subject to such rules consistent with this Act as 
may, from time to time, be made in this behalf by the 
Local Government. 

8 . Where, on the expiration of the letting or manage- Recovery of 
inent under paragraph 7, the amount to he lecoveied lias not any^after 
been realized, the Collector shall notify ^he fact in writing letting or 

to the judgment-debtor or his representative in interest, management. 

stating at the same time that, if the balance necessary to 

make up the said amount is not paid to the Collector withm 

six weeks from the date of such notice, he will proceed to 

sell the whole or a sufficient part of the said pioperty; and, 

if on the expiration of the said six weeks the said balance 

is not so paid, the Collector shall sell such property or 

part accordingly. 

9. (1) The Collector shall, from lime to time, rendej to ^^ ortc 
the Court which made the original order for sale an account ac00 unts to 
of all monies which come to his bands and of all charges Court, 
incurred by him in the exercise and performance of the 
powers and duties conferred and imposed on him under the 
provisions of this schedule, and shall hold the balance at 

the disposal of the Court. 

(2) Such charges shall include all debts and liabilities 
from time to time due to the Government in respect of the 
property or any part thereof, the rent (if any) from time to 
time due to a superior holder in respect of such property or 
part, and, if the Collector so directs, the expenses of any 
witnesses summoned* by him. 

(3) The balance shall be applied by the Court — 

(а) in providing for the maintenance of such members 

of the judgment-debtor’s family (if any) as are 
entitled to be maintained on fc of the income of the 
property, to such amount in -the case of each 
member as the Court thinks fit; and 

(б) where the Collector has proceeded under paragraph 

1, in satisfaction of the original decree in execu-* 
tion of which the Court ordered the sale of 
immoveable property, or otherwise as the Court 
may under section 73 direct; or 

(c) where the Collector has proceeded under paragraph 

2 , — 

(i) in keeping down the interest on incumbrances 
on the property ; 

v(it) wker* 
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(ii) where the judgment-debtor has no other suffi- 
cient means of subsistence, m pioviding for 
his subsistence to such amount as the Court 
thinks fit; and 

(Hi) in discharging rateably the claims of the ori- 
ginal decree-holder and any other decree- 
holders who have complied with the said 
notice, and whose claims were included in 
the amount ordered to be recovered. 

(4) No other holder of a decree for the payment of 
taoney shall ho entitled to bo paid out of such properly or 
balance until the decree-holders who have obtained such 
order have been satisfied, and the residue (if any) shall bo 
paid to the judgment-debtor or such other person as the 
Court directs. 

10. Where the Collector sells any property under this 
schedule, he shall put it up to public auction in one or more 
lots, as he thinks fit, and may — 

(а) fix a reasonable reserved price for each lot; 

(б) adjourn the sale for a reasonable time whenever, 

for reasons to be recorded, he deems the adjourn- 
ment necessary for the purpose of obtaining a 
fair price for the property ; 

(e) buy in the property offered for sale, and re-sell the 
same by public auction or private contract, as he 
■thinks fit. 

11. (1) So long as the Collector can exercise or perform 
in respect of tho judgment-debtor’s immoveable property, 
or any part thereof, any of the powers or duties conferred or 
imposed on him by paragraphs 1 to 10, the judgment-debtor 
or his representative in interest shall be incompetent to 
mortgage, charge, lease or alienate such property or part 
except with the- written permission of the Collector, Hoar 
shall any Civil Court issue any process against such property 
or part m execution of a decree for the payment of money. 

(2) During the same period no Civil Court shall issue any 
process of execution either against the judgment-debtor or 
his property in respect of any decree for the satisfaction 
whereof provision has been made by the Collector under 
paragraph 7. 

[2) The same period shall be excluded in calculating the 
period of limitation applicable to the execution of any decree 
effected by the provisions of this paragraph in respect of any 
remedy of which fine decree-holder has been temporarily 
deprived. 
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12. Where the property of which the sale has been provision 
ordered is situate in more districts than one, the powers where pro- 
and duties conferred and imposed on the Collector by para- 
graphs 1 to 10 shall be exercised and performed by such toots, 
one of the Collectors of the said districts as the Local 
Government may by general rule or special order direct. 

18. In exercising the powers conferred on him by para- Powers of 
graphs 1 to 10 the Collector shall have the powers of a Civil Collector to 
Court to compel the attendance of parties and witnesses and 
the production of documents. production. 

THE FOURTH SCHEDULE. 
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THE FOURTH SCHEDULE. 

(See section 1S5.) 

Enactments amended. 


1 

2 

3 

4 

Year 

No 

Short title 

Amendment, 

1870 

VII 

The Court fees Act, 1870 

In article I of Schedule I, aftei the 
word “plaint” the words “written 
statement pleading a set off or 
counter claim ” and after the 
word “Act” the words “or of 
cross objection ” shall bemseite d 
From article 11 of Schedule II 
the words “from an order re 
jectmg a plaint or ” shall be 
omitted 

For the entry m the first column 
of Schedule II relating to article 
19 the following entry shall b* 
substituted, namely — 
“Agreement m wntmg stating a 
question for the opinion of the 
Court under the Code of Civil 
Procedure, 1908 ” 
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THE FIFTH SCHEDULE 

[Enactments repealed ] ^Repealed by ? 3 and Schedule 11 
of the Second Repealing and Amending Act , 1914 

(XVII of 1914). 
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